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AMERICAN  SAMOA  WHITE-COLLAR  CRIME 


THURSDAY,  AUGUST  3,  1995 

House  of  Representatives,  Subcommittee  on  Native 
American  and  Insular  Affairs,  Committee  on  Re- 
sources 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  call,  at  1:25  p.m.,  in  room 
1100,    Longworth    House    Office    Building,    Hon.    Elton    Gallegly 
(Chairman  of  the  Subcommittee)  presiding. 

STATEMENT  OF  HON.  ELTON  GALLEGLY,  A  U.S.  REPRESENTA- 
TIVE FROM  CALIFORNLV;  AND  CHAIRMAN,  SUBCOMMITTEE 
ON  NATIVE  AMERICAN  AND  INSULAR  AFFAIRS 

Mr.  Gallegly.  I  want  to  welcome  our  witnesses  today.  We  know 
that  they  have  traveled  a  great  distance  to  share  their  views  on  the 
subject  of  today's  hearing,  the  American  Samoa  White-Collar  Crime 
Assessment  was  issued  by  the  United  States  Department  of  Jus- 
tice. At  the  conclusion  of  my  statement,  I  will  defer  to  the  delegate 
to  American  Samoa  to  add  his  welcoming  remarks  to  the  current 
leaders  of  American  Samoa. 

I  also  want  to  acknowledge  and  thank  former  Governor  Peter 
Tali  Coleman  for  volunteering  to  share  his  testimony  via  telephone 
conference  from  the  Queens  Medical  Center  in  Honolulu,  Hawaii, 
where  he  is  recovering  from  surgery.  This,  I  think,  will  be  the  first 
time  a  subcommittee  or  a  full  committee  will  receive  live  testimony 
telephonically,  which  is  certainly  warranted  due  to  the  importance 
of  the  subject  of  the  hearing,  and  given  Governor  Coleman's  exten- 
sive years  as  leader  in  American  Samoa. 

The  Administration  is  represented  today  by  Mark  M.  Richard, 
Deputy  Assistant  Attorney  General,  Criminal  Division  of  the  De- 
partment of  Justice,  and  Deputy  Assistant  Secretary  for  Territorial 
and  International  Affairs  Allen  Stajrman  of  the  Department  of  Inte- 
rior. The  Federal  Bureau  of  Investigation  and  other  components  of 
the  Department  of  Justice  have  devoted  significant  resources  in  as- 
sessing criminal  activity  in  American  Samoa. 

The  American  Samoa  White-Collar  Crime  Assessment,  which 
was  only  recently  released,  and  is  the  basis  for  this  hearing,  high- 
lights a  number  of  serious  problems  and  suggests  possible  solu- 
tions. 

This  subcommittee  and  the  full  Committee  on  Resources  has  al- 
ready taken  steps  to  address  certain  problems  raised  by  the  Assess- 
ment through  the  enactment  of  H.R.  1332,  which  contains  the 
American  Samoa  Economic  Development  Act.  The  legislation  ap- 
proved by  the  committee  provides  additional  funding  to  American 

(1) 


Samoa,  which  is  automatically  withheld  if  stringent  Federal  audit 
standards  are  not  met.  In  addition,  in  order  to  use  the  funding  for 
capital  improvement  projects,  American  Samoa  is  required  to  es- 
tablish independently  audited,  semi-autonomous  agencies  for  var- 
ious areas  of  public  utilities  and  infrastructure.  We  have  worked 
closely  with  the  Interior  Department's  Office  of  Inspector  General 
to  develop  the  legislative  language  to  apply  Federal  audit  stand- 
ards and  enforcement  mechanisms. 

In  addition  to  the  solutions  provided  in  H.R.  1332,  additional  leg- 
islation will  be  necessary  to  provide  for  the  prosecution  of  Federal 
crimes  in  American  Samoa.  We  have  an  obligation  to  the  people  of 
American  Samoa,  and  to  every  U.S.  taxpayer  to  ensure  that  the 
misuse  of  Federal  funds  is  both  prevented  and  when  necessary, 
prosecuted.  At  the  same  time,  I  intend  to  look  for  the  alternatives 
which  will  be  compatible  with  our  commitment  to  the  people  of 
American  Samoa  as  provided  for  in  the  Deeds  of  Cession. 

I  am  confident  that  an  appropriate  legislative  solution  can  be  de- 
veloped with  the  cooperation  and  input  from  the  leaders  of  Amer- 
ican Samoa.  The  Administration,  and  of  course,  the  delegate,  my 
good  friend,  Eni  Faleomavaega,  from  American  Samoa. 

The  chair  would  now  recognize  my  friend,  the  ranking  member, 
minority  member  from  American  Samoa,  Mr.  Faleomavaega. 

STATEMENT  OF  HON.  ENI  FALEOMAVAEGA,  A  U.S.  DELEGATE 
FROM  AMERICAN  SAMOA 

Mr.  Faleomavaega.  Mr.  Chairman,  thank  you  for  holding  this 
hearing  on  white-collar  crime  in  American  Samoa.  I  know  you  re- 
main busy,  and  this  week  is  an  especially  busy  one  for  all  of  us. 

I  want  to  welcome  Governor  Lutali;  Speaker  Savali  Ale;  Presi- 
dent Pro  Temp  Lutu  Tenari  Fulmaono;  our  Attorney  General, 
Malaetasi  Togafau;  our  Territorial  Auditor,  Mr.  Harwell,  all  from 
American  Samoa  at  today's  hearings.  We  appreciate,  Mr.  Chair- 
man, your  willingness — I  am  sorry.  Governor,  your  willingness  to 
travel  8,000  miles  to  testify  before  the  subcommittee.  It  is  not  an 
easy  trip,  and  your  efforts  on  behalf  of  the  people  of  American 
Samoa  are  sincerely  appreciated. 

Acting  Assistant  Secretary  Allen  Stayman  from  the  Department 
is  also  here  with  us.  I  certainly  want  to  welcome  him  here.  Finally, 
it  is  my  understanding  that  the  Department  of  Justice  chose  to 
send  Deputy  Assistant  Attorney  General  Mark  Richard  to  today's 
hearing,  and  I  look  forward  to  hearing  his  testimony. 

As  we  proceed  into  this  hearing,  Mr.  Chairman,  it  is  important 
to  keep  in  mind  that  Governor  Lutali  recognized  in  1993  that 
white-collar  crime  may  have  been  a  problem  in  American  Samoa. 
He  requested  assistance  from  the  Secretary  of  the  Interior  and  the 
Department  of  Justice,  and  it  was  at  his  direction  that  the  assess- 
ment team  was  formed  with  the  cooperative  efforts  of  the  Governor 
and  appropriate  agencies  of  the  local  government. 

The  report  we  are  considering  today  is  not  what  the  Governor 
had  in  mind  over  two  years  ago  when  he  wrote  to  the  Secretary  of 
the  Interior,  but  here  we  are,  and  we  are  considering  recommenda- 
tions to  the  Justice  Department  assessment  team,  presumably  with 
departmental  recommendations  to  follow. 


Mr.  Chairman,  I  feel  it  is  important  to  note  that  many  of  the 
findings  of  the  assessment  team  report  are  not  new.  Audit  report 
after  audit  report  has  pointed  out  the  shortcomings  in  the  internal 
controls  of  the  local  government's  financial  operations.  As  noted  in 
the  most  recent  report,  allegations  of  white-collar  crime  have  been 
reported  by  the  local  and  national  media. 

Issues  such  as  the  jurisdiction  of  Federal  courts  in  Samoa  have 
been  debated  for  over  30  years  now.  For  these  30  years,  it  has  been 
the  understanding  of  the  leaders  of  the  local  government  that  ASG 
would  work  with  the  Department  of  the  Interior  in  preparing  rec- 
ommendations on  how  and  when  it  would  be  best  to  proceed.  Now, 
all  of  a  sudden,  everyone  is  jumping  as  if  these  are  new  issues  dis- 
covered by  some  miraculous  investigative  process. 

I  remember  years  ago,  Mr.  Chairman,  the  Department  of  the  In- 
terior was  considering  a  proposed  bill  introduced  by  one  of  our  col- 
leagues to  authorize  an  appeals  process  from  Samoa  to  the  Federal 
District  Court  in  Hawaii,  and  even  to  the  Ninth  Circuit  Court  of 
Appeals.  I  found  out  that  the  strongest  supporters  of  this  idea  were 
our  tuna  canneries.  I  don't  blame  them  because  they  have  hun- 
dreds of  millions  of  dollars  of  investment  at  stake  in  Samoa,  and 
they  want  to  make  sure  the  interests  of  their  corporate  stockiiold- 
ers  are  protected.  I  certainly  did  not  support  the  proposal  for  the 
simple  reason  that  our  leaders  of  the  people  were  not  ready  to  ex- 
amine such  a  fundamental  change.  Except  for  the  well-to-do,  how 
can  the  average  Samoan  wage  earner,  who  makes  about  $6,500  per 
year,  possibly  afford  to  defend  himself  in  Federal  court,  let  alone 
bring  his  grievance  to  court,  when  incomes  are  so  low  in  Samoa. 

Another  classic  example  of  Federal  intrusion  without  local  sup- 
port was  an  instance  in  which  an  American  citizen  years  ago  filed 
suit  in  the  Federal  district  court  here  in  Washington,  D.C.,  by 
suing  the  person  of  the  Secretary  of  the  Interior,  since  the  Sec- 
retary was  the  authorized  overall  administrative  authority  over 
Samoa.  This  citizen  claimed  he  was  being  denied  his  constitutional 
right  to  due  process,  since  Samoa's  judicial  system  did  not  provide 
for  criminal  trials  by  jury. 

This  is  a  classic  example,  Mr.  Chairman,  whereby  our  Samoan 
leaders  testified  before  the  Federal  district  court,  we  even  had  the 
celebrated  Dr.  Margaret  Mead  testifying.  All  told  the  judge  the  Sa- 
moan culture  ties  to  families  and  friendships  would  make  jury 
trials  a  very  difficult  situation.  Well,  guess  what?  By  a  stroke  of 
the  pen,  Mr.  Chairman,  the  Federal  district  court  ruled  Samoa  will 
now  have  jury  trials. 

This  is  not  the  sole  source  of  the  pain  I  feel,  Mr.  Chairman.  The 
real  source  of  the  hurt  is  that  the  Interior  and  Justice  Department 
attorneys  who  represented  Samoa's  interests  in  court  never  both- 
ered to  appeal  the  case  to  the  Supreme  Court.  To  this  day,  Mr. 
Chairman,  Samoa  has  jury  trials,  and  I  suspect  Samoa  would  have 
had  a  better  chance  in  court  if  it  had  hired  a  private  law  firm  rath- 
er than  depended  on  the  Interior  Department  for  assistance. 

I  cannot  help,  Mr.  Chairman,  but  note  the  irony  that  20  years 
later,  it  is  an  assessment  team  of  the  same  Department  of  Justice 
that  complains  how  hard  it  is,  even  today,  to  pick  an  impartial  jury 
in  Samoa. 


I  want  to  make  it  clear,  Mr.  Chairman,  that  we  are  aware  of  the 
issues  raised  by  the  assessment  team,  and  again,  it  was  Governor 
Lutali  who  stepped  forward  and  asked  for  assistance,  and  I  com- 
mend the  Governor  for  doing  so.  He  asked  for  a  prosecutor  and  in- 
vestigators to  prosecute  violations  of  local  law,  not  for  a  prosecutor 
and  Federal  investigators  to  write  a  report  to  be  followed  by  a  con- 
gressional hearing. 

What  really  bothers  me,  Mr.  Chairman,  not  only  how  leaks  of 
this  report  came  about  obviously  by  someone  within  the  agency  re- 
sponsible for  its  publication,  but  to  suggest  and  imply  that  the  Sa- 
moan  culture  condones  stealing  and  lying,  and  that  to  further  sug- 
gest that  corruption  in  government  is  an  acceptable  activity  within 
the  context  of  tlie  Samoan  culture  is  an  insult  to  every  Samoan 
who  is  present  at  this  hearing,  and  I  resent  that  very  much. 

I  also  want  to  note  that  for  years  I  have  been  raising  the  issues 
addressed  in  the  report  publicly  and  suggesting  that  a  comprehen- 
sive Federal  study  commission,  similar  to  those  established  for  Na- 
tive Americans  and  Native  Hawaiians  be  established  for  Samoa  as 
well.  I  never  advocated  a  political  status  commission,  but  a  study 
commission  to  thoroughly  study  the  governing  documents  and  what 
little  history  is  available  and  report  its  findings  to  both  the  Samoan 
people  and  the  Congress. 

Until  the  political  relationship  between  Samoa  and  the  United 
States  is  clearly  defined,  Mr.  Chairman,  a  vacuum  will  exist,  and 
it  is  more  likely  than  not  that  it  will  be  the  Federal  Government 
that  will  step  in  to  fill  that  vacuum.  I  do  believe  this  will  not  help 
plan  for  Samoa's  future. 

I  submit,  Mr.  Chairman,  that  neither  the  U.S.  nor  American 
Samoa  needs  a  relationship  based  upon  misunderstandings  and 
misinterpretations,  and  I  do  not  want  to  see  a  Federal  intrusion  in 
the  process  unless  and  until  the  Samoan  people  and  its  leadership 
determine  the  manner  in  which  they  wish  to  proceed  now  and  in 
the  future.  But  where  does  this  leave  the  future  of  the  Samoan  peo- 
ple? What  are  their  rights  under  the  current  relationship?  In  my 
view,  Mr.  Chairman,  there  clearly  was  a  misunderstanding  in  the 
early  part  of  this  century  in  that  there  was  no  meeting  of  the 
minds  between  U.S.  negotiators  and  the  Samoan  traditional  lead- 
ers who  signed  these  two  basic  documents.  It  remains  my  opinion 
that  to  proceed  in  an  orderly  manner,  we  need  a  comprehensive 
and  independent  study  in  which  both  the  Federal  and  local  govern- 
ments participate. 

One  of  the  recommendations  the  Justice  Department  made  is 
that  limited  court  jurisdiction  be  extended  to  Samoa.  My  fear  is 
that  the  more  the  Federal  Grovernment  gets  involved  with  Samoa, 
the  greater  the  danger  that  Samoan  culture  and  traditions  will  be 
lost  or  severely  compromised. 

I  will  not  now,  nor  will  I  ever,  support  fundamental  changes  to 
this  basic  relationship  taken  on  a  piecemeal  fashion.  While  some  of 
the  recommendations  made  by  the  assessment  team  may  resolve  an 
immediate  need,  an  unintended  consequence  of  these  actions  may 
be  that  in  the  long  run,  they  destroy  the  very  essence  of  Samoan 
culture  and  Samoa's  unique  land  tenure  system. 

The  Congress  is  actually  addressing  another  facet  of  this  problem 
through  legislation  which  will  create,  for  the  first  time,  to  my 


knowledge,  a  formal  authorization  for  appropriations  for  future 
congressional  funding  for  Samoa.  H.R.  1332  and  Senate  Bill  638 
are  the  vehicles  for  this  discussion.  Part  of  the  discussion  is  the 
need  for  the  Department  of  the  Interior  to  maintain  an  office  which 
directly  monitors  Federal  interests  in  American  Samoa  on  a  daily 
basis. 

As  you  know,  Mr.  Chairman,  I  support  legislation  that  would  ter- 
minate the  Office  of  Territorial  and  International  Affairs,  and  give 
the  American  Samoan  government  greater  autonomy,  while  at  the 
same  time,  make  the  local  government  accountable  for  the  use  of 
the  Federal  funds  it  receives  from  the  Congress. 

Mr.  Chairman,  after  29  years  of  uncertainty — it  was  not  until 
1929  the  Congress  officially  then  ratified  the  two  documents  joining 
the  United  States  and  the  island  groups  of  Tutuila  and  Manu'a  into 
some  form  of  a  political  union.  The  statute  also  vested  in  the  Presi- 
dent "all  civil,  judicial,  and  military  powers  necessary  to  govern 
American  Samoa,  until  such  time  as  Congress  provided  for  a  gov- 
ernment of  the  islands." 

In  1984,  out  of  concern  that  the  Secretary  of  the  Interior  was 
about  to  personally  intervene  for  political  purposes  into  the  local 
election  process  in  a  partisan  manner,  Samoa's  delegate  to  the 
House  of  Representatives  spearheaded  a  legislative  effort  to  fore- 
close that  option.  This  1984  law  prohibits  any  change  in  the  Re- 
vised Constitution  of  American  Samoa  unless  Congress  itself  makes 
the  change. 

But  here  is  the  problem,  Mr.  Chairman.  This  has  only  added 
more  fuel  to  the  fire  in  that  if  Congress  were  ever  to  examine  the 
provisions  of  the  territorial  constitution  approved  by  the  Secretary 
of  the  Interior  as  it  now  is.  Congress,  in  my  opinion,  would  have 
simply  to  declare  Samoa's  constitution  not  in  conformance  with  the 
Federal  constitution,  like  all  other  territories'  or  states'  constitu- 
tions. 

Mr.  Chairman,  these  two  Federal  statutes  are  in  conflict  with 
one  another,  and  one  unintended  consequence  of  the  1984  law  is 
that  the  Secretary  of  the  Interior  now  relies  on  the  1929  law  when 
he  wanted  to  take  certain  actions,  and  then  relies  on  the  1984  law 
when  he  wishes  to  avoid  responsibility  to  the  Congress  as  well  as 
to  the  Samoan  government. 

I  say  this  somewhat  irreverently.  The  truth  of  the  matter,  Mr. 
Chairman,  is  that  the  1984  law  ties  the  Secretary's  hands  to  a  cer- 
tain extent,  although  it  is  my  opinion  that  his  hands  are  not  as  tied 
as  his  solicitor's  office  claims. 

Lest  my  comments  in  opposition  to  Federal  intrusion  in  Samoa's 
local  affairs  be  misinterpreted,  Mr.  Chairman,  let  me  state  specifi- 
cally that  I  am  not  supporting  the  status  quo.  The  commission  of 
white-collar  crime  in  American  Samoa  is  no  more  acceptable  in 
Samoa  than  it  is  anywhere  else  in  the  United  States.  If  some  resi- 
dents of  Samoa  are  misusing  Federal  funds,  they  should  be  con- 
victed and  punished.  If  some  of  the  residents  in  Samoa  are  not  pay- 
ing back  loans  made  to  them  by  Federal  agencies,  they  should  be 
compelled  to  do  so.  I  am  in  agreement  with  the  assessment  team 
that  these  issues  need  attention,  but  I  express  my  concern  over  the 
team's  recommendations  on  how  best  to  address  these  issues. 


Mr.  Chairman,  I  am  not  going  to  read  the  remaining  part  of  my 
statement,  but  want  to  thank  you  for  this  opportunity  to  express 
my  views  on  the  matter,  and  I  look  forward  and  welcome  the  state- 
ments from  our  Governor,  our  Attorney  General,  and  our  Terri- 
torial Auditor.  Thank  you. 

Mr.  Gallegly.  At  this  time,  we  will  introduce  our  first  panel  of 
witnesses,  the  Honorable  A.  P.  Lutali,  Governor  of  American 
Samoa;  Mr.  Malaetasi  Togafau,  the  Attorney  General  for  American 
Samoa;  and  Mr.  Wendell  Harwell,  the  Territorial  Auditor  for  Amer- 
ican Samoa. 

Let  me  remind  the  witnesses  that  under  our  committee  rules, 
they  must  limit  their  oral  statements  to  five  minutes,  but  their  en- 
tire statement  will  appear  in  the  record.  We  will  also  allow  the  en- 
tire panel  to  testify  before  questioning  the  witnesses. 

The  Chairman  now  recognizes  the  Honorable  A.P.  Lutali,  Gov- 
ernor of  American  Samoa.  Welcome,  Governor. 

STATEMENT  OF  A.  P.  LUTALI,  GOVERNOR  OF  AMERICAN 

SAMOA 

Mr.  Lutali.  Thank  you,  Mr.  Chairman  and  honorable  members 
of  the  committee. 

On  behalf  of  the  leaders  and  the  people  of  American  Samoa,  I 
want  to  express  our  appreciation  for  the  opportunity  to  appear 
today  in  this  hearing  on  white-collar  crime  in  Ainerican  Samoa. 

With  the  subcommittee's  permission,  I  will  make  a  brief  state- 
ment, and  will  then  jdeld  the  floor  to  our  Attorney  General  and  our 
Territorial  Auditor,  who  have  day-to-day  responsibility  for  enforc- 
ing accountability  and  preventing  abuse  of  public  funds. 

First,  I  want  to  emphasize  that  the  White-Collar  Crime  Assess- 
ment by  the  Department  of  Justice  was  performed  in  response  to 
my  request  for  assistance  from  Justice  and  the  FBI.  I  want  this 
subcommittee  to  know  that  I  welcome  advice  and  support  from 
Federal  law  enforcement  authorities;  however,  I  also  recognize  that 
primary  responsibility  for  public  integrity  and  accountability  rests 
with  our  own  local  government. 

Second,  you  should  know  that  our  Attorney  General,  Malaetasi 
M.  Togafau,  has  been  actively  and  successfully  prosecuting  cases  of 
public  corruption  over  the  more  than  two  years  which  our  adminis- 
tration has  been  in  office.  We  are  submitting  documentation  for  the 
record  which  makes  this  clear.  The  statistics  speak  for  themselves. 
Our  government  has,  even  with  limited  resources,  actively  inves- 
tigated and  prosecuted  cases  involving  embezzlement,  bad  checks, 
fraud,  bribery,  corruption,  and  perjury.  Many  of  the  initiatives  and 
reforms  recommended  by  the  Department  of  Justice  have  already 
been  implemented.  Our  Attorney  General  is  here  today  to  provide 
further  details  and  to  respond  to  any  questions  you  may  have. 

Third,  we  realize  that  the  first  line  of  defense  against  public  cor- 
ruption lies  in  sound  financial  controls  and  a  strong  internal  audit 
function.  For  this  reason,  one  of  my  highest  priorities  when  I  took 
ofHce  in  1993  was  to  fill  the  position  of  Territorial  Auditor  with  a 
person  of  demonstrable  experience  and  objectivity.  The  auditor  and 
his  staff  identified  deficiencies  and  areas  in  which  the  government 
could  save  money.  They  recommended  ways  in  which  we  could  im- 
prove, and  we  acted  on  those  recommendations.  They  recommended 


that  their  audit  findings  be  referred  for  prosecution,  and  we  acted 
on  those  recommendations  as  well. 

These  and  other  efforts  demonstrate  the  seriousness  of  our  com- 
mitment to  improve  accountability  and  discipline  within  govern- 
ment. I  am  pleased  that  Mr.  Wendell  Harwell,  our  Territorial  Audi- 
tor, is  here  today  to  describe  the  work  he  has  done  and  the  work 
he  is  doing  and  to  answer  your  questions. 

Fourth,  I  want  to  make  it  absolutely  clear  that  nothing  in  the 
traditional  Samoan  values  or  culture  condones  or  excuses  the  mis- 
appropriation of  government  funds  or  property.  Our  culture  identi- 
fies dishonest  conduct  of  this  nature  as  criminal,  and  any  sugges- 
tions to  the  contrary  is  unfounded  and  an  insult  to  our  people. 

In  this  respect,  I  would  point  out  that  the  criminal  jury  system 
has  functioned  fairly  and  effectively  in  our  territory  for  nearly  20 
years.  In  the  constitutional  litigation  which  brought  jury  trials  to 
American  Samoa,  I  testified  in  support  of  the  ability  of  our  people 
to  deliver  just  verdicts  based  on  evidence  presented.  Our  subse- 
quent experience  with  the  jury  system  has  demonstrated  that  Sa- 
moan custom  and  family  loyalties  do  not  prevent  effective  law  en- 
forcement. 

Finally,  I  would  like  to  emphasize  that  the  question  of  establish- 
ing Federal  criminal  jurisdiction  in  American  Samoa  is  very  com- 
plicated, and  goes  to  the  heart  of  the  relationship  with  the  United 
States.  Any  extension  of  Federal  judicial  authority  should  be  nar- 
rowly limited  so  that  it  does  not  provide  a  vehicle  for  challenges 
to  our  traditional  land  tenure  system.  Before  creating  any  new  Fed- 
eral court  jurisdiction,  the  issue  should  be  carefully  examined  by 
the  relevant  congressional  committees  and  field  hearings  on  the 
subject  should  be  held  in  American  Samoa. 

If  the  establishment  of  Federal  jurisdiction  in  American  Samoa 
is  deemed  necessary,  I  suggest,  sir,  that  the  Congress  consider  aug- 
menting the  jurisdiction  of  our  High  Court.  While  our  High  Court 
does  not  have  Article  III  status,  the  Justices  are  appointed  by  the 
Federal  Government.  As  a  former  Associate  Judge  of  the  High 
Court,  I  can  assure  you  that  the  court  has  enjoyed  a  long  history 
of  respect  and  acceptance  by  our  people. 

Whatever  form  of  Federal  jurisdiction  is  considered,  it  should 
provide  for  trials  in  American  Samoa,  not  in  Hawaii  or  on  the 
Mainland.  It  would  be  fundamentally  unfair  to  subject  our  people 
to  the  inconvenience  and  potential  prejudice  involved  in  off-island 
trials.  If  appeals  into  the  Federal  appellate  system  are  allowed, 
cases  from  American  Samoa  should  be  heard  in  American  Samoa. 
I  note  that  the  Federal  Courts  of  Appeals  t3rpically  travel  within 
their  respective  circuits  to  hear  cases,  including  travel  to  Puerto 
Rico. 

Furthermore,  if  a  Federal  judicial  and  prosecutorial  function  is 
located  in  Samoa,  the  judges,  magistrates,  and  prosecutors  should 
be  drawn  from  the  ranks  of  our  local  legal  community  and  should 
not  be  imported  from  outside.  We  have  passed  the  point  where  out- 
side judges  and  prosecutors  are  needed  to  dispense  justice  on  our 
island.  Federal  judges  and  officials  in  American  Samoa  should  be 
local  people,  just  as  they  are  in  Federal  judicial  districts  in  the 
United  States. 
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I  thank  you  again  for  the  opportunity  to  testify.  At  this  time,  I 
would  like  to  introduce  Mr.  Malaetasi  M.  Togafau,  our  Attorney 
General,  and  Mr.  R.  Wendell  Harwell,  our  Territorial  Auditor. 

Thank  you  very  much,  sir. 

Mr.  Gallegly.  Thank  you,  Governor  Lutali.  Mr.  Togafau. 

STATEMENT  OF  MALAETASI  M.  TOGAFAU,  ATTORNEY 
GENERAL  OF  AMERICAN  SAMOA 

Mr.  Togafau.  Mr.  Chairman  and  members  of  the  committee,  I 
appreciate  the  opportunity  to  testify  before  your  committee  today 
on  the  subject  of  U.S.  Department  of  Justice's  recent  assessment 
concerning  white-collar  crime  in  American  Samoa.  My  name  is 
Malaetasi  M.  Togafau,  and  I  am  the  Attorney  General  of  American 
Samoa.  I  was  appointed  by  Governor  A.  P.  Lutali  in  January  of 
1993.  Prior  to  being  appointed  Attorney  General,  I  served  as  a  Dis- 
trict Court  Judge  in  American  Samoa. 

In  my  testimony,  I  will  provide  a  brief  history  of  how  and  why 
the  Department  of  Justice  assessment  came  about.  I  will  also  ad- 
dress some  of  the  progress  that  American  Samoa  has  made  on  its 
own  in  dealing  with  white-collar  crime  and  public  corruption. 

When  our  administration  took  office  in  January  of  1993,  Gov- 
ernor Lutali  was  faced  with  a  deficit  estimated  by  the  Inspector 
General  of  the  Department  of  the  Interior  to  be  on  the  order  of 
$60,000,000.  In  the  government's  bank  account  was  less  than  half 
the  funds  necessary  to  cover  the  first  payroll.  There  were  allega- 
tions that  officials  in  the  former  administration  had  been  respon- 
sible for  a  number  of  improprieties  which  required  immediate  in- 
vestigation. 

In  March  of  1993,  Governor  Lutali  wrote  to  the  Secretary  of  the 
Interior  requesting  help  in  securing  immediate  law  enforcement  as- 
sistance from  the  FBI  and  the  prosecutorial  assistance  of  the  U.S. 
Department  of  Justice.  He  asked  for  the  designation  of  three  De- 
partment of  Justice  officials,  two  FBI  agents,  and  one  prosecuting 
attorney  to  assist  in  identifying  persons  responsible  for  the  finan- 
cial disaster  he  had  inherited  and  to  review  the  results  of  the  audi- 
tors and  conduct  whatever  civil  or  criminal  prosecutions  may  be 
warranted. 

Eight  months  later,  in  December  of  1993,  a  memorandum  of  un- 
derstanding was  signed  by  the  Interior's  Office  of  Territorial  and 
International  Affairs,  the  U.S.  Department  of  Justice,  and  the 
American  Samoan  government  which  provided  for  technical  assist- 
ance in  assessing,  number  one,  the  extent  and  nature  of  the  crime 
problem,  and  number  two,  the  need  for  investigative  and  prosecu- 
torial assistance  to  supplement  local  capabilities. 

In  February  of  1994,  an  assessment  team  from  Justice  arrived  in 
American  Samoa  and  spent  three  months  assessing  the  problem  of 
white-collar  crime.  My  office  provided  space,  equipment,  staff  sup- 
port, and  communication  support  from  our  local  budget. 

Early  this  year,  a  redacted  version  of  the  draft  of  the  executive 
summary  of  that  assessment  was  released  to  members  of  Congress 
and  to  the  media.  It  was  serialized,  word  for  word,  over  a  four-day 
period  on  the  front  page  of  the  Samoa  News.  Thus,  it  was  released 
and  published  before  either  Governor  Lutali  or  I  had  received  offi- 
cial copies  or  had  been  given  the  opportunity  to  comment. 


While  the  MOU  was  being  negotiated  and  while  the  assessment 
team  was  collecting  data,  cases  had  already  been  identified  and 
were  waiting  for  investigation.  Absent  indications  that  timely  as- 
sistance would  be  forthcoming  from  Justice,  I  had  to  proceed  with 
criminal  investigation  and  prosecution  of  those  cases.  The  local 
statutes  of  limitations,  the  unavailability  of  witnesses  after  a  lapse 
of  time,  and  the  continuing  possibility  that  evidence  would  be  de- 
stroyed left  no  other  option. 

Because  of  limited  resources  and  the  lack  of  territorial  laws  rel- 
evant to  some  of  the  crimes,  tough  choices  had  to  be  made  as  to 
which  cases  to  investigate  and  prosecute.  I  created  a  team  of  two 
investigators  and  a  criminal  attorney  whose  activities  were  coordi- 
nated by  a  member  of  my  staff  with  previous  investigative  experi- 
ence. 

While  I  cannot  speak  for  law  enforcement  in  American  Samoa 
prior  to  my  service  in  American  Samoa,  I  am  proud  of  what  has 
been  accomplished  during  my  tenure.  This  committee  can  be  as- 
sured that  perpetrators  of  white-collar  and  public  corruption  of- 
fenses in  American  Samoa  are  serving  prison  sentences,  and  addi- 
tional cases  are  being  aggressively  investigated  and  prosecuted. 

In  March  1995,  Governor  Lutali,  through  executive  order,  dis- 
solved the  less-than-effective  special  task  force  on  narcotics  and 
white-collar  crime  enforcement.  Two  days  later,  the  Commissioner 
of  Public  Safety,  Douglas  Jessop,  and  myself,  on  behalf  of  the  Office 
of  Attorney  General,  created  through  a  memorandum  of  under- 
standing, a  joint  task  force  on  public  corruption.  The  task  force  is 
funded  in  part  through  a  grant  under  Purpose  Area  6  of  the  Byrne 
Memorial  Law  Enforcement  Assistance  Formula  Grant  that  is  pro- 
vided by  the  U.S.  Department  of  Justice  through  the  Bureau  of 
Justice  Assistance. 

Last  month,  the  joint  task  force  on  public  corruption  provided  its 
regular  quarterly  report  to  the  Governor.  I  would  be  pleased  to  pro- 
vide a  copy  of  the  memorandum  of  understanding  creating  this  unit 
and  relay  this  task  force  report  to  the  committee. 

The  report  shows  the  following.  The  task  force  has  38  open  cases, 
of  which  15  have  been  referred  for  prosecution,  and  23  remain 
under  investigation. 

A  total  of  eight  cases  have  been  adjudicated,  with  six  resulting 
in  verdicts  of  guilty  and  two  resulting  in  acquittal. 

Four  criminal  cases  are  pending  in  the  High  Court. 

Our  investigations  and  prosecutions  cover  a  range  of  white-collar 
and  public  corruption  offenses,  including  embezzlement,  bank 
fraud,  bribery,  public  corruption,  forgery,  procurement,  and  tax  vio- 
lations. 

We  have  in  just  four  months  recovered  more  than  $60,000  in 
public  funds  through  case  closures. 

Of  equal  importance,  a  new  atmosphere  of  official  conduct  exists 
in  our  government.  Our  public  officiEds  and  people  know  that  the 
Governor  will  not  tolerate  the  abuse  of  public  property  and  re- 
sources, and  would-be  abusers  know  that  violators  will  face  detec- 
tion and  punishment. 

Since  June  of  1994,  my  office  has  taken  other  steps  to  target 
white-collar  crime  through  the  coordination  of  1,600  hours  of  on- 
site  law  enforcement  training  for  training  six  investigators,  and  80 
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hours  of  prosecution  training  for  two  criminal  attorneys.  Many  of 
these  training  activities  are  coordinated  with  our  colleagues  in  the 
Honolulu  resident  office  of  the  FBI. 

We  believe  that  the  American  Samoan  government  has  done  ev- 
erything within  its  current  capabilities  to  target  white-collar  crime 
and  public  corruption  in  our  jurisdiction,  and  we  will  continue  to 
do  so. 

Again,  thank  you,  Mr.  Chairman,  for  the  opportunity  to  testify 
before  this  committee.  I  am  ready  to  provide  any  further  informa- 
tion on  the  efforts  we  are  undertaking  in  the  criminal  justice  agen- 
cies in  American  Samoa.  Thank  you. 

Mr.  Gallegly.  Thank  you,  Mr.  Togafau.  Mr.  Harwell. 

STATEMENT  OF  R.  WENDELL  HARWELL,  TERRITORLVL 

AUDITOR 

Mr.  Harwell.  Mr.  Chairman,  members  of  the  subcommittee, 
thank  you  for  the  opportunity  to  testify  on  the  Department  of  Jus- 
tice Assessment  of  White-Collar  Crime  in  American  Samoa. 

My  name  is  R.  Wendell  Harwell,  and  I  am  the  Territorial  Auditor 
of  the  American  Samoa  government.  The  territorial  audit  office  is 
an  independent  agency.  Although  Governor  A.  P.  Lutali  has  re- 
quested that  I  provide  testimony  today,  the  views  I  express  here 
are  my  own. 

I  was  recruited  as  a  part  of  a  contract  of  accountability  that  Gov- 
ernor Lutali  brought  with  him  into  office  in  1993.  There  were  four 
elements  to  Governor  Lutali's  plan. 

The  first  element  was  to  hire  a  professional  Territorial  Auditor. 
I  was  told  by  Governor  Lutali  that  it  was  his  desire  to  clean  up  the 
American  Samoa  government,  and  he  requested  my  assistance  in 
helping  him  reach  that  objective.  Since  I  have  assumed  the  position 
of  Territorial  Auditor,  we  have  upgraded  the  audit  staff  and  devel- 
oped an  audit  plan.  We  are  presently  recruiting  for  a  second  audit 
manager  in  order  to  increase  the  capabilities  of  the  office. 

In  the  last  16  months,  we  have  issued  20  reports  and  letters  of 
finding.  Thirteen  of  these  reports  and  letters  of  finding  included 
recommendations  for  improving  financial  controls.  All  the  rec- 
ommendations we  made  have  been  accepted  by  the  ASG,  and  have 
either  already  been  implemented  or  are  in  the  process  of  implemen- 
tation. 

Five  of  the  reports  or  letters  of  finding  have  detected  waste  and/ 
or  abuse.  In  six  instances,  we  have  issued  confidential  reports  to 
the  Attorney  General  requesting  a  criminal  investigation  of  sus- 
pected fraud.  The  Attorney  Greneral  has  already  prosecuted  two  of 
these  cases,  and  currently  has  three  cases  actively  under  investiga- 
tion. 

We  currently  have  ten  audits  in  progress.  Two  of  these  audits  in- 
clude suspected  fraud,  and  eight  include  suspected  fraud,  suspected 
waste  and/or  abuse. 

Although  it  is  difficult  to  estimate  the  prospective  savings  of  the 
recommendations  made  by  the  territorial  audit  office  in  the  last  16 
months,  it  is  easily  in  the  hundreds  of  thousands  of  dollars  annu- 
ally, and  the  publicity  of  the  reports  coupled  with  the  publicity  gen- 
erated by  the  prosecution  must  certainly  have  a  restraining  influ- 
ence on  white-collar  crime. 
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The  second  element  of  Governor  Lutali's  plan  was  to  procure,  in- 
stall, and  implement  a  financial  management  system.  The  ASG  is 
currently  in  the  process  of  acquiring  such  a  system.  In  fact,  the  re- 
quest for  proposal  was  issued  to  interested  vendors  just  last  month. 

This  system,  when  procured  and  installed,  will  provide  a  vehicle 
for  accurate  and  timely  financial  information  that  will  allow  better 
management  of  scarce  government  resources.  It  will  also  improve 
internal  financial  controls  as  well  as  provide  analytical  tools  that 
will  assist  in  the  timely  detection  of  fraud. 

The  third  element  of  Governor  Lutali's  plan  was  to  acquire  the 
assistance  of  the  Office  of  Inspector  General  in  determining  the  fi- 
nancial condition  of  the  American  Samoa  government.  The  IG  is- 
sued a  report  estimating  the  general  fund,  unreserved  fund  bal- 
ance, and  the  cash  position  at  March  31,  1993.  Their  report  con- 
tained 15  pages  detailing  prior  audit  coverage  and  providing  gen- 
eral comments  on  the  fiscal  irresponsibility  of  prior  administra- 
tions. 

The  scant  page  and  a  half  of  recommendations  made  by  the  IG 
were  so  broad  as  to  be  almost  useless.  For  example,  a  recommenda- 
tion to  "direct  the  treasurer  to  develop  and  implement  procedures 
to  maximize  cash  collections  and  minimize  cash  disbursements"  is 
of  little  use  without  providing  some  details  of  how  that  might  be 
accomplished. 

The  fourth  element  in  Governor  Lutali's  plan  was  to  require  in- 
vestigative and  prosecutorial  assistance  from  the  United  States  De- 
partment of  Justice.  This  request  was  made  about  two  years  ago. 

As  the  Attorney  General  has  testified,  a  team  was  sent  to  Amer- 
ican Samoa  to  assess  the  problem  of  white-collar  crime  in  govern- 
ment. As  of  last  Friday  when  I  left  American  Samoa,  the  final  re- 
port on  that  assessment  had  not  been  received,  and  to  my  knowl- 
edge, no  other  assistance  has  been  offered. 

It  is  difficult  to  comment  on  only  a  draft  copy  of  an  executive 
summary  without  benefit  of  the  report  itself;  however,  the  execu- 
tive summary  did  state  that,  "The  assessment  team  found  suffi- 
cient allegation  of  criminal  activity  to  predicate  the  initiation  of 
criminal  investigations  of  individuals  in  the  American  Samoa 
House  of  Representatives  and  the  following  ASG  departments,"  and 
the  report  listed  12  departments. 

It  is  my  understanding  that  the  Department  of  Justice  has  never 
shared  the  details  underlying  these  allegations  with  the  American 
Samoa  government,  I  suggest  that  reports  of  such  a  general  nature 
are  virtually  useless  without  supplemental  details  that  the  Amer- 
ican Samoa  government  can  act  upon. 

Honorable  committee  members,  the  American  Samoa  government 
is  taking  action  to  prevent,  detect,  and  enforce  white-collar  crime. 
The  United  States  government  has  been  very  helpful  in  recently 
providing  funding  for  a  financial  management  system,  and  for  first- 
year  costs  of  several  professional  accounting  managers. 

I  would  like  to  second  the  Attorney  General's  hope  that  our 
criminal  justice  agencies  will  be  supported  by  the  Federal  Govern- 
ment through  further  technical  assistance  and  training. 

Thank  you  for  the  opportunity  of  allowing  me  to  provide  this  tes- 
timony here  today.  I  will  be  happy  to  answer  any  questions  that 
you  may  have. 
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[Statement  of  R.  Wendell  Harwell  may  be  found  at  end  of  hear- 
ing.] 

Mr.  Gallegly.  As  you  all  know,  this  Subcommittee  and  full 
Committee  on  Resources  has  approved  H.R.  1332,  which  estab- 
lishes conditions  for  the  future  funding  for  American  Samoa.  The 
conditions  were  developed  after  extensive  discussions  with  the  De- 
partment of  Interior's  Office  of  Inspector  General. 

A  major  concern  is  the  lack  of  timely  and  satisfactory  audits  by 
American  Samoa  in  meeting  the  standards  of  the  Single  Audit  Act. 

Perhaps  Mr.  Harwell  could  best  answer  this  question  for  us.  Can 
you  give  me  an  idea,  what  is  the  most  recent  year  for  which  an 
audit  has  been  completed  and  meets  that  single  act? 

Mr.  Harwell.  The  most  recent  audit  was  1992.  There  was  a  dis- 
claimer of  opinion  issued  by  the  outside  auditors,  Deloitte  &  Tou- 
che.  I  believe  the  last  report  with  a  modified  opinion  or  qualified 
opinion  was  1991,  sir. 

Mr.  Gallegly.  And  did  it  meet  the  conditions  of  the  Single  Audit 
Act? 

Mr.  Harwell.  As  I  remember,  it  did.  Yes,  sir. 

Mr.  Gallegly.  How  do  you  intend  to  bring  American  Samoa's 
audits  up  to  date  and  in  compliance  with  the  Single  Audit  Act? 

Mr.  Harwell.  The  most  important  thing,  Mr.  Congressman,  is  to 
procure  and  install  a  new  financial  management  system.  Our  cur- 
rent automated  financial  management  system,  quite  frankly,  does 
not  work.  It  does  not  have  audit  trails,  and  it  has  caused  our  out- 
side auditors  to  disclaim  an  opinion. 

I  suspect  they  will  continue  to  disclaim  an  opinion  until  we  com- 
plete the  installation  of  the  new  system,  which  is  in  progress  at 
this  moment. 

Mr.  Gallegly.  Thank  you.  To  the  Attorney  General,  the  assess- 
ment recommends  local  enactment  of  several  things,  a  general 
fraud  statute,  subpoena  authority  for  local  law  enforcement  agen- 
cies, and  a  whistleblower  law.  What  proposals  has  the  administra- 
tion sent  to  the  legislature  to  date? 

Mr.  TOGAFAU.  None  whatsoever,  Mr.  Chairman. 

Mr.  Gallegly.  None  of  these? 

Mr.  ToGAFAU.  We  are  in  the  process  of  drafting  legislation  to 
that  effect.  It  has  not  been  submitted  to  the  legislature  yet,  because 
it  is  very  complicated,  and  we  have  to  look  at  different  versions  in 
order  to  meet  our  needs. 

Mr.  Gallegly.  I  have  several  questions  that  I  would  like  to  ask, 
but  we  are  going — when  we  start  voting  somewhere  around  2:45  or 
3:00,  we  are  going  to  be  over  there  for  quite  a  while,  so  in  the  inter- 
ests of  time  and  we  have  a  couple  other  panels,  with  the  agreement 
of  the  witnesses,  what  I  would  like  to  do  is  submit  my  questions 
for  the  official  record  and  send  them  off  to  you  to  have  you  respond 
to  the  committee,  if  there  is  no  objection. 

Mr.  Faleomavaega.  I  have  no  objection,  Mr.  Chairman. 

Mr.  Gallegly.  So  at  this  time,  I  would  defer  then  to  Mr. 
Faleomavaega. 

Mr.  Faleomavaega.  Mr.  Chairman,  thank  you.  I  also,  because  of 
the  situation  of  the  time  factor  here,  I  do  have  a  listing  of  questions 
as  well  that  I  would  like  to  submit  for  the  record  and  to  be  submit- 
ted to  the  Governor,  to  the  Attorney  General,  and  to  Mr.  Harwell 
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for  their  official  responses,  but  I  just  have  one  or  two  questions  I 
want  to  clear  up  for  the  record. 

The  thing  that  really  bothered  me,  Mr,  Chairman,  was  how  this 
whole  report  became  public,  and  as  I  understand  from  the  Attorney 
General's  testimony,  neither  he  nor  the  Grovemor  were  ever  con- 
sulted on  any  of  the  findings  of  the  assessment  teams  and  really 
raising  the  issue  that  there  was  such  massive  corruption  going  on 
in  the  government  that  everybody  should  be  prosecuted;  everybody 
should  go  to  jail;  and  that  really  bothered  me,  and  I  wanted  to  ask 
the  Attorney  General,  how  did  you  hear  of  the  report  by  this  as- 
sessment team?  Can  you  clear  that  for  the  record,  please? 

Mr.  TOGAFAU.  Thank  you,  Mr.  Congressman. 

The  first  time  that  I  was  given  a  copy  of  the  report,  when  the 
Assistant  Secretary  Turner  came  to  American  Samoa  in  April,  and 
with  his  assistant,  Nick  Pula.  It  was  Mr.  Nick  Pula  who  gave  me 
the  copy  of  that  report.  That  was  the  first  time  I  received  it. 

Mr.  Faleomavaega.  And  that  is  the  official 

Mr.  TOGAFAU.  It  was  not  through  any  official  transmission. 

Mr.  Faleomavaega.  But  that  was  the  official  report? 

Mr.  ToGAFAU.  As  far  as  I  am  concerned,  nothing  to  say  it  was 
the  official  report.  It  was  just  a  copy  given  to  me  with  instruction 
not  to  discuss  it  with  anyone  else. 

Mr.  Faleomavaega.  The  point  I  am  wanting  to  make  is  how  is 
it  that  the  media  got  hold  of  the  report  before  you  did? 

Mr.  TOGAFAU.  That,  I  do  not  know,  Mr.  Congressman. 

Mr.  Faleomavaega.  I  also  have  questions  for  Mr.  Harwell.  You 
mentioned  that  some  of  the  problems  that  we  have  had  over  the 
years  that  IG  audits  and  msmagement,  what  you  call  study  or  re- 
view, that  the  Department  of  Interior  has  made  over  the  years, 
they  make  recommendations  that  are  often  so  broad  and  vague,  it 
really  did  not  help,  in  many  instances,  the  local  officials  to  do  their 
job.  I  want  to  ask  you  if  in  the  findings  of  the  assessment  team, 
were  there  close  consultations  with  your  office  at  all  times  when 
they  were  in  the  process  of  putting  this  report  together? 

Mr.  Harwell.  No,  sir.  I  can  only  recall  one  short  discussion  with 
one  FBI  agent,  and  it  was  not  very  substantive  at  all. 

Mr.  Faleomavaega.  And  to  your  knowledge,  has  the  assessment 
team  ever  given  any  copies  of  a  draft  version  of  a  report  for  at  least 
responses  of  the  officials  of  the  local  government  before  making 
this  report  as  it  was  publicly  distributed? 

Mr.  Harwell.  I  know  they  didn't  give  one  to  me,  Mr.  Congress- 
man. I  got  a  copy  of  the  executive  summary  from  the  executive 
branch  of  the  government. 

Mr.  Faleomavaega.  I  just  want  to  state  for  the  record,  Mr. 
Chairman,  it  is  not  the  question  of  the  substance  of  the  report.  I 
think  the  problem  here  is  that  we  find  the  media  has  been  so  nega- 
tive, even  some  of  the  members  £ind  our  own  colleagues  are  saying, 
"Geez,  what  in  the  world  is  happening  down  there?"  I  think  the 
problem  that  bothers  me  is  the  procedure  of  how  this  assessment 
team  came  about  in  conducting  the  study  and  giving  the  off^'i^ials 
of  the  local  government  proper  and  appropriate  time  to  respond  to 
some  of  the  allegations  and  some  of  the  findings.  I  just  want  to 
make  that  known  for  the  record. 
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On  the  task  force  on  public  corruption  as  you  stated,  Mr.  Attor- 
ney General,  who  made  up  this  task  force?  What  is  the  composition 
of  this  task  force? 

Mr.  ToGAFAU.  There  are  two  investigators  from  my  office,  and 
three  police  officers  from  the  Department  of  Public  Safety. 

Mr.  Faleomavaega.  And  this  task  force  is  still  in  place? 

Mr.  ToGAFAU.  Yes. 

Mr.  Faleomavaega.  And  there  is  still  presence  from  the  Depart- 
ment of  Justice  officials  helping  and  collaborating  with  your  office 
in  doing  this  activity? 

Mr.  ToGAFAU.  No,  there  is  no  assistance  from  the  public  officials 
on  that,  from  the  U.S.  currently. 

Mr.  Faleomavaega.  So  as  far  as  you  are  concerned,  after  the  is- 
suance of  this  report,  all  their  activities  are  finished?  In  other 
words,  here  is  the  report;  now,  you  go  do  it  yourself.  Is  that  my 
sense  of  how  this  MOU  is  presented? 

Mr.  ToGAFAU.  Well,  I  cannot  address  that  issue,  sir,  because 
what  we  are  doing  right  now  with  the  task  force  itself,  it  was  the 
effort  between  the  Commissioner  of  Public  Safety  and  my  office 
through  the  approval  of  the  Governor  in  order  to  address  the  issue 
that  we  feel  is  sensitive  to  us  in  order  to  combat  white-collar 
crimes  in  American  Samoa. 

Mr.  Faleomavaega.  My  concern,  Mr.  Attorney  General,  is  that 
when  we  established  this  assessment  team  with  the  memorandum 
of  understanding  that  we  are  doing  this  on  a  friendly  basis,  we  are 
W£inting — we  are  not  trying  to  point  fingers  as  to  who  is  commit- 
ting the  wrong  here,  but  the  idea  is  that  we  want  to  make  sure 
that  we  have  a  matter  of  record,  doing  it  properly,  doing  it  in  a  way 
that  the  law  should  be — ^you  know,  as  far  as  those  responsible,  but 
I  get  the  impression  that  the  team  just  came.  Here  is  the  report, 
dropped  it  off  in  your  office,  and  then  they  left. 

I  mean,  was  there — in  the  MOU,  was  there  any  provision  that 
allows  any  sense  of  continuity  with  the  Interior  Department  even 
since  they  are  the  lead  agency  for  American  Samoa  to  bring  every- 
body together  and  to  see  that  we  can  work  this  thing  out  together? 

Mr.  TOGAFAU.  As  far  as  we  are  concerned  right  now,  we  are 
awaiting  what  would  be  the  outcome  of  this  assessment  report.  We 
have  not  sat  down  with  any  of  the  people  from  the  Justice  Depart- 
ment or  the  Interior  Department  and  tried  to  implement  what  is 
in  the  report  right  now. 

Mr.  Faleomavaega.  And  your  understanding  of  this  MOU,  that 
you  worked  together  with  the  Interior  Department  and  Justice  De- 
partment, is  that  you  were  supposed  to  be  working  together  on 
this? 

Mr.  ToGAFAU.  That  is  our  understanding. 

Mr.  Faleomavaega,  Now,  my  impression  on  how  this  thing  came 
about  is  that  the  Justice  Department  just  did  the  report,  dumped 
it  on  your  laps,  they  took  off,  and  you  are  caught  holding  the  bag. 

Mr.  ToGAFAU.  I  guess  so. 

Mr.  Faleomavaega.  I  am  going  to  submit  the  remaining  ques- 
tions I  have,  Mr.  Chairman,  for  the  record  in  the  interests  of  time. 

Thank  you,  Mr.  Chairman. 

Mr.  Gallegly.  The  gentleman  from  Michigan,  Mr.  Kildee. 
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Mr.  KiLDEE.  Thank  you,  Mr,  Chairman.  I  apologize  again  for 
being  late.  I  had  two  other  subcommittees  on  resources  meeting 
also.  I  appreciate  the  fact  that  you  are  having  this  hearing. 

I,  too,  would  like  the  privilege  of  submitting  some  questions  in 
writing  to  you  on  this,  and  I  appreciate  your  presence  here  today. 

Mr.  Chairman,  I  would  like  to  add  my  affirmative  voice  to  the 
voice  vote  by  which  H.R.  2159  was  reported  out. 

Mr.  Gallegly.  Mr.  Underwood. 

Mr.  Underwood.  No. 

Mr.  Gallegly.  No  further  requests,  I  want  to  thank  the  wit- 
nesses. I  know  that  it  has  been  a  long  journey.  I  have  made  that 
journey  before,  and  I  know  that  it  is  not  the  easiest  trip  in  the 
world.  I  know  it  is  a  very  scenic  trip  from  35,000  or  40,000  feet 
most  of  the  way,  but  I  do  want  to  thank  you  for  making  the  long 
trek,  and  I  know  my  good  friend,  Mr.  Faleomavaega,  can  appreciate 
the  endurance  it  took  to  get  here  far  better  than  I. 

Mr.  Faleomavaega.  Mr.  Chairman,  I  want  to  thank  you  person- 
ally for  your  taking  time  out  from  your  busy  schedule  and  having 
an  opportunity  to  meet  with  our  Governor  and  the  members  of  his 
delegation  to  express  the  concerns  that  he  has. 

As  you  know,  the  budget  situation,  I  sincerely  hope  that  we  con- 
tinue our  efforts  on  a  bipartisan  basis,  and  knowing  the  limited  re- 
sources that  we  have  to  draw  from  the  same  well,  and  my  concern 
as  well  as  you  are  well  awEire  of,  that  the  Governor  and  I  work  very 
closely  together.  Hopefully,  we  will  be  able  to  resolve  some  of  the 
budgetary  problems  that  Samoa  now  faces,  especially  for  this  fund- 
ing here.  I  also  want  to  thank  you  for  meeting  with  our  Governor, 
and  thank  the  Governor  very  much  for  his  traveling  such  a  long 
distance  to  meet  with  the  members  of  our  committee  and  other 
members  and  our  colleagues  in  the  House  as  well  as  in  the  Senate. 
I  am  very,  very  appreciative  of  his  coming  here  to  testify  before 
this  committee. 

Mr.  Gallegly.  Mr.  Underwood,  did  you 

Mr.  Underwood.  Yes.  Thank  you  for  giving  me  a  second  chance, 
Mr.  Chairman. 

Basically,  I  wanted  to  thank  you  for  your  appearance  and  thank 
you  for  the  testimony.  I  am  particularly  drawn  to  the  comments 
made  by  you,  Grovemor,  on  the  issue  of  the  interplay  of  Samoan 
culture  with  the  comments  made  about  widespread  corruption  and 
illegalities.  It  has  always  been  a  strong  area  of  interest  for  me,  be- 
cause quite  often,  people  who  are  not  used  to  a  different  society  fre- 
quently identify  culture  as  a  culprit  or  as  an  excuse  for  wrong- 
doing, and  basically,  based  on  my  own  understanding  of  the  culture 
that  I  grew  up  and  certainly  other  cultures  in  the  Pacific  Islands, 
there  are  no  cultures  that  sanction  wrongdoing.  There  are  no  cul- 
tures that  sanction  illegal  behavior  of  the  kind  that  we  are  talking 
about. 

Certainly,  to  be  sure,  it  must  appear  very  different  to  Federal  of- 
ficials coming  in,  people  who  grew  up  in  the  Mainland.  Certainly, 
there  must  be  a  lack  of  familiarity  and  a  lack  of  understanding  and 
appreciation  of  the  nuances  that  are  second  nature  to  the  people 
who  are  indigenous  to  £in  area,  and  that  may  frequently  be  inter- 
preted as  an  excuse  for  corrupt  and  inappropriate  behavior. 
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We  should  attempt  to  look  at  culture  as  you  do,  as  something 
that  we  celebrate,  something  that  we  fmd  comfort  in,  and  some- 
thing that  will  help  explain  things,  but  it  certainly  is  neither  an 
excuse  for  wrongdoing  nor  is  it  the  culprit  of  wrongdoing,  and  I 
can't  help  but  resist  the  temptation  to  say  that  if  anybody  wants 
to  make  a  major  production  out  of  problems  with  juries  in  Amer- 
ican Samoa,  we  ought  to  turn  on  the  TV  and  look  at  the  O.J.  Simp- 
son jury  every  day.  Thank  you. 

Mr.  KiLDEE.  Would  the  gentleman  yield? 

Mr.  Underwood.  Certainly. 

Mr.  Kjldee.  What  about  the  audit  that  was  recently  conducted 
in  our  own  House  of  Representatives?  See  how  our  records  have 
been  kept. 

Mr.  Underwood.  I  assume  that  no  one  will  use  culture  as  a  cul- 
prit in  that  instance,  although  maybe  party  membership. 

Mr.  Gallegly.  I  would  just  like  to  say  to  the  gentleman  that  I 
think  his  point  was  well  taken,  but  we  have  a  new  vision  for  audit- 
ing, and  I  hope  that  maybe  we  will  be  able  to  have  a  better  ac- 
counting. You  know,  the  accounting  procedures  today  are  much, 
much  better  than  with  the  old  Monroe  calculators,  so  perhaps,  we 
will  have  a  better  system  in  place,  and  I  thank  the  gentleman's 
comments.  I  thank  the  witnesses,  and  we  will  move  on  to  the  next 
panel. 

Actually,  the  next  panel  is  a  panel  of  one.  It  is  somewhat  unprec- 
edented, and  I  certainly  want  to  make  a  point  that  I  hope  this  isn't 
viewed  as  precedent-setting,  but  because  of  the  situation  of  the 
Honorable  Peter  Tali  Coleman  and  his  situation  in  the  hospital  in 
Hawaii,  he  wanted  to  be  here,  but  unfortunately,  he  could  not  be, 
and  through  the  miracle  of  the  telephone,  I  am  not  sure  whether 
it  is  AT&T  or  one  of  the  Baby  Bells  that  is  helping  us  today,  but 
I  will  have  to  check  with  John  Dingell  on  that,  but  in  any  event, 
this  is,  as  I  have  said,  unprecedented,  and  I  don't  intend  that  this 
would  be  a  normal  situation  in  the  future,  and  with  the  commit- 
tee's concurrence,  we  will  at  this  time  hear  from  Governor  Coleman 
via  telephone  connection. 

Mr.  Faleomavaega.  Mr.  Chairman,  I  want  to  say  that  I  certainly 
have  no  objection  to  this  new  and  unique  avenue  of  having  hear- 
ings before  the  committee  and  the  Congress,  and  certainly  would 
welcome  former  Governor  Coleman's  statement  and  the  concerns 
that  he  has,  and  all  that  we  are  trying  to  do  is  to  resolve  some  of 
the  problems  that  our  government  is  faced  with,  and  I  certainly 
welcome  his  testimony  into  the  committee. 

Mr.  Gallegly.  So  with  that,  are  we  ready  with  our — I  am  not 
quite  sure  how  we  are  going  to  do  this,  but  if  you  are  ready,  put 
the  Governor  on.  Are  you  there,  Governor  Coleman?  Maybe  we 
should  offer  an  amendment  to  the  telecommunications 

STATEMENT  OF  PETER  TALI  COLEMAN,  FORMER  GOVERNOR 
OF  AMERICAN  SAMOA 

Mr.  Coleman.  Mr.  Chairman,  and  distinguished  members  of  this 
subcommittee,  I  appreciate  this  opportunity  to  testify  today  on  the 
subject  of  white-collar  crime  in  American  Samoa. 

With  the  Chairman's  permission,  I  would  like  to  offer  a  state- 
ment for  the  record  at  a  later  date,  and  make  brief  remarks  at  this 
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time.  Afterwards,  I  will  be  happy  to  answer  any  questions  the  com- 
mittee may  have. 

I  also  want  to  apologize  that  my  continuing  recovery  from  recent 
surgery  prevents  me  from  being  there  to  testify. 

I  appreciate  the  Chairmzin's  courtesy,  and  a  special  sense  of 
human  awareness  in  arranging  for  this  telephone  hook-up  as  an  ac- 
commodation to  me. 

My  name  is  Pete  Coleman,  I  am  from  a  town  in  American  Samoa 
by  the  name  of  Tali.  Although  I  am  a  former  public  defender,  attor- 
ney general,  and  governor  of  American  Samoa,  I  want  to  speak  to 
you  today  from  the  broader  perspective  of  one  who  also  has  been 
a  Federal  career  civil  servant,  who  has  worked  both  in  Washington 
at  what  is  now  OTIA,  and  in  the  field  reporting  to  OTIA;  as  one 
who  has  worked  also  as  a  congressional  staffer;  and  as  a  noncareer 
political  appointee;  and  as  one,  who  by  birth,  instinct,  and  upbring- 
ing is  Samoan,  but  through  secondary  and  post-secondary  edu- 
cation, legal  training,  administrative  practice  and  professional  ex- 
perience, has  been  fully  immersed  in  western  law,  custom,  and  con- 
vention for  almost  60  years. 

If  I  had  to  describe  my  life's  work,  it  would  be  to  say  my  career 
has  been  devoted  to  developing  and  adapting  western-style  govern- 
mental institutions  to  non western  environments.  Where  I  may 
have  failed  or  succeeded  will  be  up  to  history  to  judge.  I  can  only 
say  that  I  have  tried  my  best  with  whatever  gifts  God  has  given 
me  to  serve  as  a  bridge  to  imderstanding  between  peoples  of  dif- 
ferent cultures. 

I  am  particularly  disappointed  that  I  can't  be  with  you  in  person 
today,  because  it  would  have  been  a  rare  chance  to  appear  together 
in  a  nonadversarial  setting  with  my  longtime  political  rival  but  cer- 
tainly, good  personal  friend,  Governor  Lutali,  whom  I  have  known 
since  childhood. 

Between  us,  we  have  headed  the  government  of  American  Samoa 
for  the  entire  time  since  we  first  began  electing  our  governors  in 
1977,  not  yet  two  decades  ago,  so  our  government  is  still  in  its  teen 
years. 

Although  neither  of  us  has  firmly  closed  the  door  on  future  gov- 
ernment service,  I  think  it  is  fair  to  say  that  most  of  our  political 
ambitions  are  behind  us.  If  we  recognize  that  we  are  nearing  the 
day  others  will  take  the  helm  to  gfuide  Samoa's  destiny,  I  think  we 
can  make  better  use  of  the  committee's  time  by  looking  forward 
than  by  engaging  in  yet  another  round  of  finger  pointing,  which 
has  been  the  case  so  often  in  the  past  as  one  side  or  another  tries 
to  position  itself  for  short-term  political  gain. 

The  time  has  come  for  us  to  get  beyond  talking  about  how  we 
have  cleaned  up  or  intend  to  clean  up  this  or  that  mess  we  inher- 
ited from  one  another's  administration.  Rather,  the  time  now  is  to 
work  together,  both  Federal  and  local  leaders,  both  Republicans 
and  Democrats,  to  create  a  common  framework  of  understanding, 
which  would  lead  to  a  common  definition  of  our  problems,  as  well 
as  lasting  solutions  to  safeguard  the  public  interest,  both  in  Amer- 
ican Samoa  and  in  the  rest  of  the  United  States  beyond. 

Until  we  have  a  common  framework  of  understanding,  Mr. 
Chairman,  I  submit  to  you  that  we  will  continue  to  talk  past  each 
other  and  never  solve  our  problems,  be  they  white-collar  crime  or 
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anything  else.  The  reason  we  need  that  framework  is  because  the 
underpinnings  of  our  two  societies  are  so  different  fundamentally. 

The  American  legal  system  which  operates  in  Samoa  is  based  on 
English  jurisprudence  as  it  has  evolved  over  the  centuries.  It  is  a 
system  of  conflict  resolution  which  produces  clearly  identifiable 
winners  and  losers.  Our  Samoan  culture,  on  the  other  hand,  is 
based  on  thousands  of  years  of  the  evolution  of  the  Polynesian  her- 
itage of  conflict  resolution  by  consensus  building.  Whenever  pos- 
sible, we  as  Polynesians  try  to  avoid  conflict.  When  we  can't  avoid 
conflict,  we  try  to  resolve  it  so  that  everyone  goes  away  a  winner 
if  at  all  possible. 

Even  more  central  to  this  discussion  is  our  own  unique  culture, 
American  culture,  which  although  it  also  comes  from  Europe  has 
an  even  more  pronounced  emphasis  on  the  rights  of  the  individual, 
which  is  firmly  rooted  in  the  Bill  of  Rights  of  our  cherished  U.S. 
Constitution.  Samoan  society,  on  the  other  hand,  has  a  different 
foundation,  the  Matai  system,  which  emphasizes  group  responsibil- 
ity and  survivability. 

I  could  go  on  to  develop  a  whole  college  course  on  these  two 
points,  conflict  resolution  and  individual  rights  versus  collective  re- 
sponsibility, but  I  recognize  our  time  is  short  here.  I  do  believe, 
however,  that  these  different  perspectives,  based  on  different  cul- 
tural terms  of  reference,  have  led  to  the  debate  over  the  role  of 
"Fa'a  Samoa"  in  white-collar  crime.  I  just  wanted  to  point  out  that 
I  believe  that  some  common  understanding  of  these  differences  in 
perspective  and  cultural  reference  points  is  fundamental  to  under- 
standing each  other  as  you  prepare  to  craft  legislation  which  is  re- 
medial, not  just  punitive. 

Beyond  the  question  of  political  posturing,  the  other  reason  I 
don't  want  to  engage  in  finger  pointing  here,  just  as  I  would  hope 
that  Governor  Lutali  would  refrain  from  doing,  is  that  I  truly  be- 
lieve our  problems  are  systemic.  They  transcend  partisan  politics, 
personalities,  and  administrations. 

Moreover,  the  problem  of  white-collar  crime  is  not  unique  to 
Samoa  nor  is  it  unique  to  the  American  territories.  Stories  of  politi- 
cal corruption  abound  on  virtually  a  daily  basis  from  French  Poly- 
nesia in  the  eastern  Pacific  to  Papau  New  Guinea  in  the  western 
Pacific. 

Why?  Because  we  are  all  trjdng  to  cope  with  western  govern- 
mental systems  implanted  by  now  departed  administering  authori- 
ties, systems  which  were  built  on  western  experiences  and  assump- 
tions of  human  behavior  and  instincts  which  do  not  necessarily 
translate  well  or  fully  into  island  societies. 

As  we  are  trying  to  cope  with  these  structures  with  limited 
human  resources,  oftentimes  under  the  direction  of  local  officials 
who  don't  have  the  western  training  or  experience,  let  alone  west- 
ern instincts  to  manage  the  sophisticated  tasks  of  modem  govern- 
ment. Even  where  you  find  well  trained  top  executives,  second  and 
third  level  officials  often  lack  the  necessary  training  to  meet  west- 
ern expectations  and  demands  for  accountability. 

What  I  guess  I  am  suggesting,  Mr.  Chairman,  is  that  you  have 
to  remember  that  before  you  can  get  across  the  concept  of  white- 
collar  crime,  you  have  to  explain  first  just  what  is  white-collar 
crime.  After  all,  it  is  only  within  the  span  of  my  whole  lifetime  that 
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most  Samoan  men  have  come  to  even  wear  shirts,  let  alone  white- 
collars.  Our  language  has  no  word  for  collar,  white  or  otherwise. 

I  say  this,  of  course,  not  to  suggest  that  Samoan  government  em- 
ployees are  some  sort  of  savages  who  do  not  understand  the  con- 
cept of  white-collar  crime,  but  to  make  a  more  basic  point.  It  is  my 
metaphorical  way  of  saying  that  nothing  should  be  taken  for  grant- 
ed in  trying  to  devise  common  points  of  reference.  Nothing  is  too 
basic  to  go  unexamined  when  you  are  dealing  in  a  bicultural  envi- 
ronment. 

Some  may  argue  that  we  can  handle  the  white-collar  crime  prob- 
lems ourselves  if  Samoa  is  left  alone.  At  the  same  time,  as  a  former 
Federal  official,  I  recognize  the  responsibility  to  the  American  tax- 
payer on  whom,  unfortunately,  American  Samoa  remains  too  de- 
pendent. 

So  I  believe  our  local  leaders  must  reach  common  ground  with 
you,  too,  but  in  any  effort  to  please  you,  I  would  urge  them  not  to 
give  in  to  the  temptation  merely  to  engage  in  wholesale  prosecution 
and  punishment  to  beef  up  statistics  just  to  demonstrate  progress 
whenever  they  are  called  upon  to  testify  before  Congress. 

We  have  to  remember  that  western  style  remedies  have  been 
tried  all  over  the  Pacific  in  the  past  and  have  failed.  Why  should 
we  think  it  will  be  any  different  in  Samoa?  We  need  creative  solu- 
tions which  should  include  a  mixture  of  education,  off-island  term 
junior  apprenticeships,  senior  exchange  programs,  incentives,  local 
development  of  ethical  standards,  performance-based  rewards,  and 
yes,  where  called  for,  prosecutions  and  punishment. 

To  the  extent  possible,  we  must  take  politics  out  of  the  essential 
services  of  government,  as  I  did  over  a  decade  ago  when  I  created 
ASPA.  ASPA  works  because  it  operates  on  sound  management 
principles  and  was  organized  that  way  from  its  inception.  It  was 
built  from  the  ground  up,  not  improvised  or  built  as  a  patchwork 
on  an  existing  system.  That  same  principle  should  be  applied  to  the 
entire  governmental  structure. 

Similarly,  solutions  to  the  white-collar  crime  problem  should  be 
comprehensive,  not  piecemeal.  In  Saipan,  where  I  lived  for  over  12 
years,  we  periodically  burned  down  the  tangantangan  tree,  which 
was  always  gratifying  for  the  moment,  but  we  never  had  time  or 
resources  to  pull  out  the  roots,  so  the  weeds  just  grew  back,  and 
the  trees  became  taller  and  stronger  in  short  order.  The 
tangantangan  tree  was  brought  in  by  well-meaning  overseas  ad- 
ministrators to  protect  the  soil,  just  like  our  basic  governmental 
structures  were  brought  decades  ago  to  serve  and  protect  the  peo- 
ple. We  have  to  pull  both  up  by  the  roots  and  replant  new  seeds 
which  are  appropriate  to  the  environment  in  which  they  are  plant- 
ed to  do  the  job  for  which  they  are  planted,  without  choking  out 
the  natural  and  human  resources  they  were  meant  to  protect. 

However,  we  must  not  forget  that  unlike  the  tangantangan, 
when  we  uproot  our  governmental  structures,  we  are  dealing  with 
human  beings,  with  all  their  frailties,  all  their  needs  and  wants, 
goals  and  aspirations,  and  the  strengths  and  weaknesses  that  go 
with  human  nature,  no  matter  what  our  cultural  differences  may 
be. 

Finally,  Mr.  Chairman,  as  you  craft  your  legislation,  hopefully  in 
collaboration  with  our  local  leaders,  I  ask  you  to  remember  that 


20 

our  governmental  structure,  though  based  on  western  models,  has 
adapted  itself  to  local  peculiarities  and  needs.  It  is  sort  of  like  a 
boat  which  sinks  in  a  lagoon.  Pretty  soon,  it  becomes  part  of  the 
ecosystem  of  that  lagoon,  and  the  removal  of  any  part  of  the  boat 
is  disruptive  to  the  sea  life  which  has  adapted  to  its  presence. 

Our  local  government  is  not  perfect,  but  it  is  also  very  fragile. 
It  is  fine  to  talk  about  extending  the  Federal  courts  or  Justice  De- 
partment jurisdiction  to  Samoa,  for  example,  but  any  such  move 
should  be  examined  and  undertaken  in  the  context  of  the  entire 
governmental  system  it  is  meant  to  serve,  a  system  which  has  de- 
veloped its  own  set  of  checks  and  balances  over  the  years,  however 
imperfect.  Again,  I  would  argue  for  a  holistic  approach  rather  than 
quick  fix,  which  experience  teaches  will  be  doomed  to  failure. 

In  summary,  Mr.  Chairman,  I  believe  any  legislative  solution  to 
be  developed  by  this  committee  should  be  based  on  achieving  a 
common  framework  of  understanding  between  dissimilar  cultures. 
It  should  take  into  account  the  entire  governmental  structure  and 
contain  a  comprehensive  mixture  of  remedies  which  will  not  only 
correct  any  past  abuses,  but  also  lay  the  foundation  for  a  future 
system  of  incentives  and  rewards  for  achievement  of  mutually 
shared  goals,  mutually  arrived  at. 

Thank  you  again  for  this  great  opportunity  you  have  given  me 
and  great  courtesy  from  you  and  your  committee  to  speak  here 
today.  I  will  be  pleased  to  answer  questions  you  may  have. 

Mr.  Gallegly,  Governor,  thank  you  very  much.  I  am  sorry  you 
couldn't  physically  be  with  us  today,  but  we  all  heard  your  words 
very  clearly,  and  I  am  sure  that  I  can  speak  for  my  colleagues  that 
aren't  here  with  us  today. 

I  wish  you  well,  and  hope  that  you  will  be  able  to  join  us  again 
one  time  in  the  future.  At  this  time,  I  would  like  to  defer  to  the 
minority  ranking  member,  the  gentleman  from  American  Samoa, 
Mr.  Faleomavaega. 

Mr.  Faleomavaega.  Governor  Coleman,  I  know  that  Governor 
Lutali  joins  me  and  the  members  of  our  Samoan  community  here 
in  the  hearing  room  to  express  our  appreciation  and  to  thank  you 
for  your  very  thoughtful  and  comprehensive  statement,  and  we  ap- 
preciate your  concerns,  and  certainly,  as  a  member  of  this  commit- 
tee, that  we  will  make  every  consideration  of  your  contribution  to 
the  hearing  this  afternoon.  We  all  v/ant  to  wish  you  well  from  your 
recent  operation,  and  wish  you  very  much  a  very  speedy  recuper- 
ation from  your  surgery. 

Mr.  Coleman.  Thank  you  very  much. 

Mr.  Gallegly.  The  gentleman  from  Michigan,  Mr.  Kildee. 

Mr.  Kildee.  Just  to  thank  the  Governor  for  his  testimony  and 
wish  him  a  very  rapid  and  full  recovery. 

Mr.  Gallegly.  Mr.  Underwood. 

Mr.  Underwood.  Yes,  I  would  like  to  wish  the  Governor  a  full, 
speedy  recovery,  and  I  extend  my  greetings  on  behalf  of  the  people 
of  Guam.  I  would  also  like  to  point  out  that  I  always  thought  the 
tangantangan  was  a  word  that  originated  on  Guam,  but  apparently 
it  is  not. 

Mr.  Faleomavaega.  It  is  from  Samoa. 

Mr.  Gallegly.  Thank  you  again.  Governor,  and  Godspeed. 
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At  this  time,  we  will  call  our  third  panel.  We  have  Mr.  Mark  M. 
Richard,  Deputy  Assistant  Attorney  (General,  Criminal  Division, 
Department  of  Justice;  Allen  P.  Stajrman,  Deputy  Assistant  Sec- 
retary for  Territorial  and  International  Affairs,  Department  of  the 
Interior;  and  the  Chair  now  recognizes  Mr.  Richard. 

STATEMENT  OF  MARK  RICHARD,  DEPUTY  ASSISTANT  ATTOR- 
NEY GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUS- 
TICE 

Mr.  Richard.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  With  your  permission,  I  would  like  to  submit  for  the 
record  the  full  statement  and  merely  summarize  it  at  this  time,  if 
that  is  acceptable. 

Mr.  Gallegly.  Without  objection. 

Mr.  Richard.  Thank  you.  I  am  a  Deputy  Assistant  Attorney  Gen- 
eral in  the  Criminal  Division  with  oversight  responsibility  for  the 
Division's  office  of  international  affairs  as  well  as  our  internal  secu- 
rity section,  terrorism  and  violent  crimes  section,  and  the  office  of 
special  investigations. 

Today,  my  testimony  will  address  the  white-collar  crime  problem 
in  American  Samoa,  which  relates  in  part  in  our  judgment  to  the 
absence  of  effective  mechanisms  for  enforcing  Federal  statutes.  I 
would  also  like,  with  your  indulgence,  to  explore  some  possible  so- 
lutions to  the  problem. 

As  a  result  of  its  status  as  the  only  U.S.  territory  not  within  the 
jurisdiction  of  the  United  States  District  Court,  there  have  been  no 
sustained  enforcement  of  Federal  criminal  laws  in  American 
Samoa,  with  consequences  that  in  our  judgment  require  immediate 
attention. 

In  March  '93,  the  Department  of  Interior  received  a  letter  from 
Governor  Lutali  in  which  it  was  requested  that  a  Justice  Depart- 
ment prosecutor  and  FBI  agents  be  detailed  to  the  American 
Samoa  government  to  investigate  and  prosecute  public  integrity 
and  white-collar  crimes.  We  evaluated  that  request  and  determined 
that  before  making  such  a  detail,  we  should  in  fact  do  an  assess- 
ment of  both  the  needs  and  the  effectiveness  of  such  a  response  to 
the  perceived  problems.  We  then  sent,  together  with  the  Depart- 
ment of  Interior  representatives,  an  assessment  team  to  American 
Samoa  consisting  of  one  senior  assistant  United  States  Attorney, 
and  two  FBI  agents. 

In  December  of  1994,  the  assessment  team  submitted  a  com- 
prehensive report  which,  after  evaluation  in  the  Department  of 
Justice,  has  been  provided  both  to  this  committee  and  to  the  Grov- 
emor.  It  sets  out  information  which  establishes  to  our  satisfaction 
that  white-collar  crime,  and  in  particular  public  corruption,  ap- 
pears to  be  significant  and  systemic  in  American  Samoa. 

Despite  the  fact  that  many  of  these  allegations  of  wrongdoing 
have  in  fact  been  repo -ted  over  the  years  to  appropriate  authori- 
ties, very  few  investigations  were  in  fact  initiated  by  past  Samoan 
administrations,  and  few  of  these  investigations  resulted  in  ulti- 
mate prosecutions. 

The  assessment  team's  report  suggests  that  a  number  of  factors 
have  contributed  to  this  situation,  including  a  lack  of  financial  con- 
trols that  would  deter  fraud  and  abuse  as  well  as  a  lack  of  training 
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and  experience  on  the  part  of  investigators  and  prosecutors  regard- 
ing white-collar  crime.  Admittedly,  these  kinds  of  offenses  are  dif- 
ficult to  investigate  and  require  experienced  investigators  and  pros- 
ecutors to  handle,  and  they  can  be  under  the  most  trying  situation, 
difficult  to  handle  and  require  experienced  personnel  to  address 
them  effectively. 

Significantly,  and  coupled  with  these  problems,  are  inadequacies 
in  our  judgment  in  the  legal  system.  As  I  mentioned,  American 
Samoa  is  the  only  territory  over  which  no  Federal  district  court  has 
jurisdiction.  Thus,  although  the  Federal  crimes  set  forth  in  Part  I 
of  Title  18  apply  in  most  instances  to  American  Samoa,  there  is  es- 
sentially no  effective  mechanism  for  enforcing  these  laws.  There 
are,  in  addition,  significant  gaps  in  American  Samoa  criminal  law, 
including  the  absence  of  a  general  fraud  statute.  Significantly, 
under  Samoan  law,  law  enforcement  agencies  do  not  have  author- 
ity to  seek  subpoenas  prior  to  the  filing  of  formal  charges. 

Both  the  Department  of  Justice  and  Interior  are  committed  to  de- 
veloping an  appropriate  solution  to  the  white-collar  crime  problem, 
and  other  problems  relating  to  the  absence  of  Federal  law  enforce- 
ment authority  in  American  Samoa,  In  this  regard,  there  appears 
to  us  to  be  a  variety  of  options  that  can  be  considered. 

One  is  the  extension  of  limited,  and  I  stress  limited,  Federal 
court  jurisdiction  from  the  District  of  Columbia — excuse  me,  the 
District  of  Hawaii — ^to  American  Samoa.  This  option  would  require 
legislation  to  confer  jurisdiction  over  Federal  crimes  committed  on 
American  Samoa  under  U.S.  District  Court  for  the  District  of  Ha- 
waii, and  to  authorize  the  United  States  Attorney  for  the  District 
of  Hawaii  to  prosecute  such  crimes.  Such  a  proposal  would  confer 
limited  criminal  jurisdiction  on  the  District  of  Hawaii  and  allow  the 
United  States  to  bring  suit  in  the  District  of  Hawaii  to  enforce  civil 
statutes  and  to  collect  the  debts  owed  to  the  United  States  by 
American  Samoa. 

We  are  sensitive  to  the  concerns  of  American  Samoans  about  any 
proposal  that  would  interfere  with  the  Samoan  land  tenure  and 
Matai  title  systems.  Accordingly,  this  option  of  extending  limited 
Federal  jurisdiction  would  specifically  exclude  issues  concerning 
Matai  title  or  office  or  the  tenure  of  communal  land.  We  therefore 
believe  that  such  a  proposal  should  authorize  the  creation  of  sepa- 
rate jury  lists  for  Hawaii  and  Samoa  so  that  proceedings  could  be 
held  in  American  Samoa.  It  is  also  anticipated,  if  this  option  is 
adopted,  that  at  the  discretion  of  the  court,  the  District  Court  in 
Honolulu  would  be  authorized  to  hold  special  sessions  in  American 
Samoa.  This  would,  of  course,  obviate  the  need  to  try  Samoans  in 
distant  locations. 

Another  option,  of  course,  is  vesting  Federal  jurisdiction  in  the 
High  Court  of  American  Samoa.  The  substitution  of  the  High  Court 
of  American  Samoa  for  the  District  Court  for  the  District  of  Hawaii 
would  run  counter  to  well-established  legislative  policy  that  the 
Federal  district  courts  should  have  exclusive  jurisdiction  over  the 
type  of  proceedings  to  which  the  United  States  is  a  party. 

A  second  concern  with  this  approach  stems  from  the  fact  that  the 
Justices  of  the  High  Court  are  appointed  by  the  Secretary  of  the 
Interior.  This  means  that  the  nongovernmental  party  would  be 
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forced  to  have  its  cause  decided  by  a  tribunal  which  is  not  free 
from  domination  by  the  executive  branch. 

Lastly,  the  process  of  reviewing  the  decisions  of  the  High  Court 
present  difficulties  as  to  its  complexity.  There  is  no  direct  appellant 
review  of  the  decisions  of  the  High  Court  of  American  Samoa  by 
a  Federal  court.  In  sum,  the  decisions  of  the  trial  divisions  of  the 
High  Court  would  be  subject  to  five  levels  of  review. 

Under  these  circumstances,  we  would  have  serious  concerns 
about  a  proposal  to  address  the  white-collar  crime  problem  by  con- 
ferring Federal  jurisdiction  on  the  High  Court  of  Samoa. 

We  do  believe  that  some  solution  is  essential  from  both  a  civil 
as  well  as  a  criminal  perspective.  There  is  reason  to  believe  that 
millions  of  dollars  in  debts  owed  to  Federal  agencies  by  residents 
of  American  Samoa  are  at  present  essentially  uncollectible  by  agen- 
cies of  the  Federal  Grovemment. 

The  Department  of  Justice  has  agreed  as  an  interim  measure  to 
detail  one  FBI  agent  for  one  year  to  American  Samoa  to  assist  fol- 
lowing consultations  with  appropriate  local  officials  in  establishing 
the  local  Federal  white-collar  crime  task  force,  and  develop  cases 
that  could  be  prosecuted  either  in  the  Samoan  courts  under  present 
regime,  or  in  any  Federal  district  where,  by  the  nature  of  the 
crime,  venue  might  lie  without  the  need  for  additional  legislation. 
Funding  for  this  interim  measure  would  be  provided  by  DOI,  sub- 
ject to  the  availability  of  appropriate  issues. 

Necessary  support  personnel  will  be  detailed  on  an  as-needed 
basis  by  the  FBI,  Department  of  Interior,  with  funding  to  be  pro- 
vided by  the  Department  of  Interior.  In  addition,  we  will  request 
assistance  from  representatives  of  the  Office  of  Inspector  Greneral 
and  from  other  agencies,  such  as  the  Federal  Emergency  Manage- 
ment Administration  and  the  Small  Business  Administration  to  the 
extent  that  they  are  needed  to  assist  in  investigations  concerning 
their  respective  agencies. 

Let  me  add  that  our  experience  has  been  disappointing  in  the  ef- 
fectiveness of  finding  of  existing  Federal  districts  in  which  to  bring 
prosecutions  and  investigations.  The  logistics  alone,  the  viability  of 
such  inquiries  make  it  obviously  a  poor  substitute  for  having  a  di- 
rect U.S.  district  court  with  jurisdiction  to  address  these  problems. 

Finally,  in  light  of  the  findings  of  the  assessment  team,  we  would 
recommend  that  a  multi-agency  Federal  audit  be  conducted  to  up- 
date the  1992  GAO  audit. 

Mr.  Chairman  and  members  of  the  committee,  the  Department 
of  Justice  is  fully  committed  to  working  to  try  to  address  the  white- 
collar  crime  problem,  to  work  with  this  committee  in  fashioning  a 
response  that  assures  that  this  problem  is  addressed  in  an  effective 
way  and  consistent  with  all  of  the  interests  involved. 

Thank  you,  Mr.  Chairmgin  and  members  of  the  committee.  I  will 
be  glad  to  answer  any  questions  you  may  have. 

[Statement  of  Mark  Richard  may  be  found  at  end  of  hearing.] 

Mr.  Gallegly.  Mr.  Stayman. 
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STATEMENT  OF  ALLEN  P.  STAYMAN,  DEPUTY  ASSISTANT  SEC- 
RETARY FOR  TERRITORIAL  AND  INTERNATIONAL  AFFAIRS, 
DEPARTMENT  OF  THE  INTERIOR 

Mr.  Stayman.  Mr.  Chairman  and  members  of  the  subcommittee, 
I  am  pleased  to  appear  today  to  discuss  the  American  Samoa 
White-Collar  Crime  Assessment. 

Governor  Lutali  wrote  Secretary  Babbitt  on  March  16  requesting 
aid  in  dealing  with  white-collar  crime.  Field  work  was  completed 
in  May  of  '94,  which  resulted  in  a  December  '94  draft  American 
Samoa  White-Collar  Crime  Assessment.  Copies  of  the  draft  execu- 
tive summary  were  made  available  to  congressional  offices  and  to 
the  American  Samoa  government  in  February. 

A  number  of  the  recommendations  found  in  the  recently  released 
fmal  report  involved  Federal  action.  Governor  Lutali,  on  panel  one, 
has  addressed  recommendations  for  local  action. 

We  plan  the  following  action  on  items  which  involve  a  Federal 
party.  First,  the  Departments  of  Interior  and  Justice  are  committed 
to  establishing  limited  Federal  court  jurisdiction  for  American 
Samoa.  We  expect  to  transmit  draft  legislation  to  the  Congress 
shortly,  which  will  be  based  on  the  following  concepts.  We  wish, 
however,  to  discuss  these  concepts  with  concerned  individuals  so 
that  any  salient  points  can  be  accommodated. 

First,  the  Federal  District  Court  for  the  District  of  Hawaii  would 
have  jurisdiction  in  civil  and  criminal  causes  and  proceedings  in 
American  Samoa. 

Second,  while  court  discretion  would  control,  it  is  anticipated 
that  Federal  judges  would  be  sent  to  American  Samoa  to  try  cases 
that  arise  in  the  territory,  and  that  selection  of  juries  would  be 
from  American  Samoa. 

Three,  only  the  Federal  Government  or  an  office  or  an  agency  of 
the  Federal  Government  could  bring  an  action  in  the  Federal  court. 
No  non-Federal  individual  or  entity  would  have  standing  to  sue. 

Four,  the  subject  matter  jurisdiction  of  the  Federal  court  would 
be  limited  to  civil  and  criminal  cases  or  proceedings  to  enforce  Fed- 
eral criminal  laws  or  enforce  the  collection  of  debts  owed  to  the 
Federal  Government.  Land  tenure  issues  and  Matai  title  issues 
would  be  expressly  excluded  from  the  Federal  court's  jurisdiction. 

We  are  acutely  aware  of  the  fears  of  many  in  American  Samoa 
that  application  of  these  concepts  in  the  territory  would  destroy  the 
Matai  title  system  and  communal  land  tenure  system.  However,  I 
submit  that  our  concepts,  if  they  become  Federal  law,  will  rank 
closely  with  the  Deeds  of  Cession  as  the  greatest  protections  of  Fa'a 
Samoa.  At  present,  a  Federal  judge,  steeped  in  Federal  constitu- 
tional precedent  and  tradition,  may  rule  contrary  to  American  Sa- 
moan  sensibilities  on  these  important  issues,  because  there  is  no 
explicit  prohibition  in  Federal  law  against  the  direct  consideration 
of  land  tenure  issues  and  Matai  title  issues  by  the  Federal  court. 

A  good  example  of  Federal  court  action  was  noted  by  the  delegate 
from  American  Samoa  in  his  statement  about  the  circumstances 
under  which  jury  trials  were  extended  to  American  Samoa.  Legisla- 
tion with  an  express  prohibition  would  substantially  strengthen 
protection  for  the  land  and  Matai  aspects  of  Fa'a  Samoa.  The  fact 
that  only  Federal  officials  or  agencies  would  have  access  to  the 
Federal  court  is  added  protection. 
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Second,  an  FBI  presence  is  necessary  to  initiate  investigations 
and  a  Federal  prosecutor  is  necessary  to  prosecute  offenders.  Inte- 
rior is  willing  to  provide,  within  budget  constraints,  interim  tech- 
nical assistance  funding,  if  necessary.  The  presence  of  these  offi- 
cials will  fulfill  Governor  Lutali's  original  request  for  an  increased 
Federal  law  enforcement  presence.  These  Federal  officials  can  be 
granted  authority  to  work  closely  with  loc£il  law  enforcement  au- 
thorities under  local  law.  We  hope  that  the  Congress  will  support 
requested  funding  for  technical  assistance  in  fiscal  year  '96  so  that 
we  can  continue  to  support  such  important  territorial  initiatives. 

Third,  we  will  encourage  the  Inspector  General  to  work  closely 
with  American  Samoa's  Territorial  Auditor  against  white-collar 
crime.  Interior  provided  interim  funding  again  for  technical  assist- 
ance for  the  position  of  territorial  auditor  now  occupied  by  Mr. 
Wendell  Harwell. 

Fourth,  and  finally,  with  respect  to  the  assessment's  rec- 
ommendations, the  Department  of  the  Interior  plans  to  continue  as 
a  member  of  the  joint  working  group  which  was  tasked  with  devel- 
oping a  plan  for  resolving  American  Samoa's  financial  management 
problems.  Through  the  working  group,  Interior  has  taken  the  ini- 
tiative in  numerous  areas  over  the  past  several  years  to  assist  the 
ASG  in  improving  its  financial  management  capabiUty,  which  in 
turn,  will  lessen  the  opportunity  for  white-collar  crime.  Interior  has 
provided  $1,600,000  to  ASG  for  a  new  financial  management  and 
accounting  system,  and  support  for  the  American  Samoa  public 
auditor's  office. 

We  have  provided  assistance  for  developing  a  long-term  financial 
recovery  plan.  We  provided  ASG  with  the  first  installment  of  a 
three-year  program  to  hire  Mercy,  International  to  co-manage  the 
American  Samoa  hospital. 

I  would  like  to  make  two  additional  points  in  conclusion.  First, 
in  1994,  OTIA's  financial  statements  received  an  unqualified  opin- 
ion by  Interior's  Inspector  Greneral.  This  means  that  OTIA  is  prop- 
erly managing  the  taxpayers'  money  for  which  it  is  responsible. 

Other  Federal  agencies,  however,  encounter  significant  problems 
in  American  Samoa.  These  problems  are  likely  associated  with  pro- 
grams that  provide  loans  to  individuals  or  businesses. 

Second,  until  1983,  the  Secretary  of  the  Interior  had  broad  au- 
thority in  American  Samoa,  including  the  tools  to  prevent  fiscal  cri- 
sis. In  1983,  however,  the  Congress  enacted  a  prohibition  against 
the  Amendment  of  the  Constitution  of  American  Samoa  by  the  Sec- 
retary of  the  Interior  without  approval  of  the  Congress.  Any  effec- 
tive Interior  action  aimed  at  controlling  ASG  deficits  would  likely 
run  afoul  of  this  provision. 

The  committee  should  consider  the  question  of  the  proper 
amount  and  distribution  of  authority  needed  to  correct  these  prob- 
lems. I  believe  that  the  Administration's  actions  in  the  initiation  of 
the  American  Samoa  White-CoUar  Crime  Assessment  and  Interior's 
assistance  through  the  joint  working  group  are  a  good  beginning. 

It  is  time  to  move  on  with  substantive  action:  Federal  court  juris- 
diction, placement  of  audit  and  investigative  personnel,  and  au- 
thority for  effective  follow-up. 

We  look  forward  to  working  with  the  subcommittee,  the  Depart- 
ment of  Justice,  and  ASG  so  that  these  goals  C£in  be  achieved.  I 
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would  be  pleased  to  answer  any  questions  that  the  committee  may 
have.  Thank  you. 

[Statement  of  Allen  P.  Stayman  may  be  found  at  end  of  hearing.] 

Mr.  Gallegly.  Thank  you,  Mr.  Stayman.  Mr.  Richard,  you  indi- 
cated in  your  testimony  that  there  are  significant  gaps  in  the 
American  Samoa  criminal  law.  How  important  is  the  establishment 
of  the  territorial  general  fraud  statute  and  subpoena  authority  for 
law  enforcement  agencies  in  American  Samoa  in  order  to  provide 
an  efTeciive  mechanism  for  enforcing  the  law? 

Mr.  Richard.  I  would  respond  this  way,  Mr.  Chairman.  What 
our  experience  shows  us  is  tnat  you  need  capabilities  at  the  local 
level,  but  you  also  need  a  Federal  response. 

It  is  imperative  that  this  problem  be  addressed  at  both  levels, 
and  that  is  why  part  of  our  interim  solution  is  to  place  someone, 
an  FBI  agent,  on  an  interim  basis  there  to  work  with  local  authori- 
ties, upgrading  training,  establishing  a  dialog  in  how  to  do  these 
kinds  of  investigations. 

We  welcome  and  look  forward  to  an  enhanced  relationship  with 
local  authorities.  We  are  not  suggesting  by  any  means  that  this  is 
solely  a  problem  that  the  feds  want  to  come  in  and  respond  to. 

In  answer  to  your  question,  directly  in  terms  of  legislation,  it  is 
a  very  significant — if  there  is  a  political  will,  if  there  is  the  exper- 
tise to  handle  these  cases,  the  absence  of  viable  legal  tools,  if  you 
will,  whether  it  be  subpoenas  or  appropriate  statutes  are  major  fac- 
tors, so  I  certainly  would  encourage  that  these  issues  be  addressed 
and  addressed  rapidly  if  we  are  in  good  faith  trying  to  develop  the 
capability  to  respond  to  this  problem, 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Richard. 

I  have  several  questions  that  I  would  like  to  ask  of  both  of  you, 
but  as  we  are  getting  closer  to  the  hour  that  I  am  going  to  end  up 
being  over  for  a  long  series  of  votes  and  the  desire  to  have  our 
fourth  panelist  up  here,  in  the  interest  of  time,  what  I  would  like 
to  do  is  submit  the  questions  for  the  record  and  see  that  we  send 
them  off  to  you  and  have  a  response  in  a  timely  fashion,  if  there 
is  no  objection  from  my  colleague  to  the  left  here. 

Mr.  Faleomavaega. 

Mr.  Faleomavaega.  No  objection,  Mr.  Chairman,  and  because  of 
the  interests  of  time,  I  have  several  questions  that  I  would  like  to 
ask  both  Mr.  Richard  and  Mr.  Stayman,  but  I  realize  the  con- 
straints that  you  are  under,  and  this  being  the  last  day  before  we 
go  to  the  August  break,  it  is  very  bad.  It  is  terrible. 

But  I  would  like  just  to  offer  a  suggestion  to  Mr.  Richard  and  to 
Mr.  Stayman,  the  concerns  that  I  have  had.  I  have  talked  to  Al 
about  this  very  issue,  going  right  to  the  heart  and  soul  of  why  we 
have  these  problems,  the  ambiguities  and  uncertainties,  and  the 
fact  of  these  two  basic  documents  that  I  have  been  harping  on  for 
all  these  years  touches  on  the  very  fact  of  why  we  end  up  not 
knowing  exactly  how  far  and  to  what  we  should  be  doing,  both  Fed- 
eral activities  of  the  territory,  and  what  the  territory  itself  should 
do.  I  make  reference  to  the  fact  that  whether  or  not  these  two  docu- 
ments are  treaties  or  deeds,  and  I  will  say  it  again  for  the  record, 
Mr.  Chairman,  as  far  as  our  friends  here.  Uncle  Sam  and  the  Fed- 
eral Government's  concerned,  these  documents  are  deeds,  and  as 
deeds,  they  have  no  sense  or  reference  of  being  treaties.  As  trea- 
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ties,  the  sovereignty  and  the  essence  of  the  Samoan  people  do  not 
have  the  answers  of  being  treated  under  the  provisions  of  the  Con- 
stitution, and  if  these  documents  are  not  treaties,  then  we  are 
nothing  but  mere  property  under  the  jurisdiction  of  the  Federal 
Government,  and  I  am  very  concerned  about  this,  and  I  have  al- 
ways said  that  this  is  one  reason  why  we  end  up  the  way  we  are 
now,  because  of  these  ambiguities. 

Now,  we  have  got  two  contradictions  of  Federal  statutes,  the  one 
in  1929  that  gives  the  President  by  the  Congress  whole  military, 
judicial,  and  administrative  authority  over  the  territory,  and  in 
1984,  we  enacted  another  Federal  statute  in  contradiction  to  the 
1929  statute,  so  now  we  have  all  these  attorneys  making  all  their 
various  interpretations  as  to  which  statute  applies,  and  it  is  my 
opinion  when  we  had  the  GAO  hearing  a  couple  years  ago,  our 
friends  from  Interior  said,  "Well,  I  am  sorry,  Congressman,  we 
don't  have  the  authority  because  of  the  1984  statute,"  and  I  said, 
"Well,  what  happened  to  the  1929  statutes?"  They  said,  "We  don't 
know,"  and  in  summary,  they  interpreted  it  by  saying,  "Well,  by 
our  interpretation,  the  1929  statute  has  been  rescinded."  I  said, 
"Where  does  it  say?"  "Nowhere."  So  I  am  very  bothered  by  this,  Mr. 
Chairman,  and  it  is  something  that  we  need  to  pursue,  and  I  know 
that  certainly  that  maybe  my  colleagues  are  wanting  to  get  a  better 
bearing  on  this  in  another  sitting  of  the  problem, 

I  want  to  say  the  concern  that  I  have  had  of  how  this  whole 
thing  came  about,  and  I  am  sure  Mr.  Stayman  and  Mr.  Richard  are 
very  sensitive  about  this  issue,  is  that  when  it  was  first  made  pub- 
lic, the  fact  that  it  came  about  in  a  most  negative  way,  giving  a 
very  strong  implication  that  the  Samoan  people  are  a  bunch  of 
liars,  embezzlers,  and  indicating  that  this  was  part  of  our  culture, 
I  resent  that.  I  don't  know  how  this  thing  came  about;  I  don't  know 
how  the  media  made  this  kind  of  interpretation,  but  I  certainly 
don't  support  it,  and  I  think  it  is  something  that  we  ought  to  be 
very,  very  sensitive  about,  and  I  am  sure  the  government  joins  me 
in  expressing  that  concern. 

So  Mr.  Chairman,  I  definitely  will  submit  a  list  of  questions  to 
be  made  part  of  the  record,  and  I  thank  Mr.  Sta3rman  and  Richard 
for  their  testimony.  Thank  you. 

Mr.  Gallegly.  Thank  you  all  very  much.  At  this  time,  we  will 
move  to  our  fourth  panel,  and  our  fourth  panel  has,  I  think,  one 
representative  and  that  is  the  Honorable  Speaker  of  the  House,  the 
Honorable  Savali  Talavou  Ale. 

Welcome,  Mr.  Speaker, 

STATEMENT  OF  HONORABLE  SAVALI  TALAVOU  ALE,  SPEAKER 
OF  THE  HOUSE  OF  REPRESENTATIVES,  AMERICAN  SAMOA 

Mr.  Ale.  Thank  you.  First  of  all,  I  would  like  to  acknowledge  the 
presence  of  one  of  our  legal  counselors,  Mr.  Sulea,  who  accom- 
panied myself  to  this  hearing. 

Mr.  Chairman  and  members  of  this  honorable  committee,  I  am 
very  thankful  for  the  invitation  to  discuss  the  FBI  report  on  white- 
collar  crime  in  American  Samoa.  No  other  report  has  generated  as 
much  discussion  in  the  territory  as  this  one.  For  that  reason,  I 
have  decided  to  come  to  present  a  statement  in  the  hopes  that  it 
will  help  put  the  FBI  comments  in  proper  perspective. 
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Mr.  Chairman  and  members  of  this  committee,  I  am  amazed  that 
the  number  one  investigating  agency  in  the  Nation,  and  indeed  the 
world,  has  put  its  seal  on  a  report  fraught  with  conclusions  based 
on  hearsay.  By  their  own  count,  the  FBI  team  read  and  studied 
about  50  reports  in  the  territory. 

This  FBI  report  is  an  indictment  of  our  Fa'a  Samoa.  That  is  the 
way  we  live.  They  blame  our  culture  and  political  system  and  fail 
to  present  solid  evidence.  They  apparently  think  we  are  a  small 
town  somewhere  in  TV-land,  which  is  in  the  tight  grip  of  a  few  cor- 
rupt politicians. 

The  FBI  wants  you  to  believe  our  family  system  is  a  form  of 
Mafia.  Mr.  Chairman  and  members  of  the  committee,  I  wish  they 
had  given  us,  the  real  political  leaders  the  chance  of  interviews. 
They  would  have  learned  things  which  would  have  helped  them 
prepare  a  fair  and  useful  report. 

With  those  few  comments,  Mr.  Chairman  and  members  of  this 
committee,  let  me  now  offer  my  prepared  statement  for  the  record. 
Thank  you. 

[Statement  of  Honorable  Savali  Talavou  Ale  may  be  found  at  end 
of  hearing.] 

Mr.  Gallegly,  Thank  you  very  much,  Mr.  Speaker.  Mr. 
Faleomavaega. 

Mr.  Faleomavaega.  Mr.  Chairman,  as  I  have  the  chance  to  pe- 
ruse the  Speaker's  statement,  I  am  very,  very  appreciative  of  the 
comments  that  you  made.  Interestingly  enough,  it  appears  that 
from  the  Speaker's  testimony  that  they  were  never  contacted,  never 
really  having  a  chance  in  this  three-month  period  when  the  assess- 
ment team  was  doing  this  project,  that  it  appears  that  you  really 
were  never  part  of  the  process,  and  I  think  this  is  something  that 
ought  to  be  taken  into  consideration. 

I  would  like  to  ask  the  Speaker,  in  your  opinion,  does  the  assess- 
ment team's  report  really  reflect  truly  what  is  the  situation  that  we 
are  faced  with  in  Samoa? 

Mr.  Ale.  Like  I  said,  this  report  really  hurts  my  conscience,  but 
they  are  accusing  the  Samoan  way,  our  Samoan  custom,  and  also 
reflects  how  the  high  rank  members  of  the  government  runs  the 
government  of  American  Samoa. 

Mr.  Faleomavaega.  In  your  opinion — I  guess,  especially  in  the 
capacity  of  your  position  as  Speaker  of  the  House— do  you  think 
that  you  would  at  least  have  had  some  kind  of  a  private  orientation 
to  brief  you  in  terms  of  some  of  these  findings? 

I  notice  that  your  criticism  of  the  report  is  that  they  make  allega- 
tions, but  they  never  cite  the  specifics.  Was  that  one  of  the  con- 
cerns that  you  had  on  this  report? 

Mr.  Ale.  Well,  like  I  said,  there  was  no  time  of  interviews  during 
the  team's  present  in  American  Samoa.  We  just  heard  about  the 
FBI  team  being  in  American  Samoa,  but  there  was  no  time  to  sit 
down  and  discuss  some  of  the  things. 

Mr.  Faleomavaega.  In  your  capacity  as  Speaker  at  the  time 
when  the  report  was  still  being  collated  or  being  drafted,  were  you 
at  any  time  ever  consulted  or  even  asked  to  comment  on  some  of 
these  findings  of  the  assessment  team? 

Mr.  Ale.  We  just  received  the  report  when  we  contacted  Mr. 
Manasi. 
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Mr.  Faleomavaega.  So  in  other  words,  you  received  the  report 
in  final  form  but  without  any  communication  prior  to  that  time? 

Mr.  Ale.  Yes. 

Mr.  Faleomavaega.  I  also  have  some  questions,  Mr.  Chairman, 
that  I  definitely  would  like  to  be  made  part  of  the  record  for  the 
Speaker  to  respond  to,  and  I  thank  you  very  much. 

Mr.  Gallegly.  Thank  you  very  much. 

Mr.  Speaker,  I  just  have  one  question  that  I  would  like  to  ask 
now,  but  I  also  would  like  to  join  my  colleague  in  adding  to  the 
record  questions  that  we  will  submit  to  you  for  response. 

The  assessment  indicates  the  lack  of  financial  controls  have  con- 
tributed to  the  environment,  resulting  in  fraud  and  abuse  of  funds. 
Does  the  legislature  support  providing  the  necessary  resources  to 
enable  the  government  of  American  Samoa  to  meet  the  financial 
accountability  necessary  to  comply  with  the  audit  standards  of  the 
Federal  Single  Audit  Act?  Are  you  committed  to  that? 

Mr.  Ale.  Right  now,  we  are  reviewing  the  revenue  business  sub- 
mitted by  our  government,  and  in  fact,  we  have  approved  some  of 
the  revenue  lists  before  we  recessed. 

Mr.  Gallegly.  Thank  you,  Mr.  Speaker.  If  there  are  no  further 
questions,  this  will  end  the  hearing  today.  Did  you  have 

Mr.  Faleomavaega.  Yes.  Mr.  Chairman,  I,  too,  would  like  to  ex- 
press my  appreciation  for  the  Speaker  for  appearing  before  the 
committee  and  to  provide  the  committee  with  his  testimony,  and 
certainly  again,  I  want  to  express  my  appreciation  to  our  Governor 
and  our  Territorial  Auditor  and  our  Attorney  General,  and  our 
Budget  Director  that  I  see  here,  and  our  dear  friend,  Mr.  Greg 
Keener,  who  works  for  the  Department  of  Public  Safety,  and  other 
members  of  the  Governor's  staff  and  cabinet. 

Mr.  Chairman,  my  observations  in  what  we  have  gone  through 
this  experience  of  the  hearing  this  afternoon,  as  I  have  said  in  my 
initial  statement,  while  it  is  very  easy  and  convenient  to  say  that 
we  have  got  the  solutions  to  the  problems  by  addressing  it  by  way 
of  holding  or  drafting  Federal  legislation,  again,  I  am  very,  very 
cautious  even  to  entertain  the  idea  that  we  are  going  to  be  drafting 
legislation  to  correct  some  of  the  problems  that  we  are  faced  with 
right  now  in  Samoa. 

I  feel  that  this  is  not  the  course  to  pursue,  and  I  feel  also  that 
I  think  what  the  government  was  wanting,  simply  just  give  them 
the  tools  to  work  with  and  get  the  job  going,  but  it  seems  that  we 
have  got  a  full  scale,  massive  legislative  action  to  be  taken  on  the 
part  of  the  Federal  Government,  supposedly  to  cure  some  of  the 
problems  that  we  are  faced  with. 

I  don't  feel  that  this  is  the  trend  that  we  should  follow,  and  I 
think  we  should  continue  to  consult  closely  with  the  Governor  and 
his  administration,  the  leaders  of  our  legislature,  and  to  see  what 
other  possible  options  or  avenues  that  we  could  pursue  to  resolve 
this  serious  problem. 

Again,  Mr.  Chairman,  I  thank  you  for  this  initiative  and  your 
leadership  in  calling  this  hearing.  I  know  that  it  certainly  has 
quieted  some  of  the  concerns  of  my  colleagues  on  this  side  of  the 
aisle,  because  I  was  very  upset,  Mr.  Chairman,  to  tell  you  quite 
honestly,  because  the  implications  of  how  this  whole  report  came 
about  was  in  a  very  negative  way,  and  a  way  that  I  just  could  not 
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believe  that  this  is  the  kind  of  thing  that  we  are  pursuing,  not  only 
witch  hunting,  but  to  suggest  that  as  if  some  of  these  problems 
were  not  under  consideration  for  all  these  years  now,  and  I  am  not 
putting  the  blame  on  any  one  agency  or  group  of  individuals  or 
even  organizations.  I  just  feel  that  we  got  the  problems.  I  think 
there  are  options  that  we  could  exercise,  and  I  certainly  look  for- 
ward to  working  with  you  and  the  committee  to  see  what  other  pos- 
sible course  of  action  we  could  pursue  in  the  coming  weeks  and 
months. 

Again,  Mr.  Chairman,  I  thank  you  for  your  help  in  this  hearing. 

Mr.  Gallegly.  I  thank  you  and  I  thank  all  of  those  that  made 
this  long  trek.  Believe  me,  none  of  us  take  lightly  the  effort  that 
you  have  made  to  be  here  today,  and  I  am  absolutely  convinced 
that  this  hearing  is  going  to  play  a  very  important  role  in  working 
with  and  addressing  this  issue  as  we  move  ahead. 

I  think  this  is  a  very  important  step  in  the  process,  and  remain 
committed  to  see  that  we  work  this  through  and  work  well  with  the 
ranking  member,  and  again,  thank  you  all  for  being  here  today, 
and  I  look  forward  to  working  with  you  as  we  work  on  this  issue 
and  other  issues  affecting  American  Samoa. 

The  hearing  is  adjourned. 

[Whereupon,  at  3:10  p.m.,  the  subcommittee  was  adjourned;  and 
the  following  was  submitted  for  the  record:] 
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STATEMENT  OF  R.  WENDELL  HARWELL 
Territorial  Auditor  of  American  Samoa 

Thank  you  for  the  opportunity  to  testify  on  the  Department  of  Justice 
Assessment  of  White  Collar  Crime  in  American  Samoa.  My  name  is  R. 
Wendell  Harwell,  and  I  am  the  Territorial  Auditor  of  the  American  Samoa 
Government.  The  Territorial  Audit  Office  is  an  independent  agency  of  the 
American  Samoa  Government.  Although  Governor  A.  P.  Lutali  has  requested 
that  I  provide  testimony  today,  the  views  that  I  express  here  are  my  own. 

I  was  recruited  as  a  part  of  a  contract  of  accountability  that  Governor 
Lutali  brought  with  him  into  office  in  1993.  Governor  Lutali  was  committed  to 
the  appointment  of  a  professional  Territorial  Auditor,  and  he  requested 
investigative  and  prosecutorial  support  from  the  U.S.  Department  of  Justice  to 
follow-up  on  audit  findings  of  misconduct. 

TERRITORIAL  AUDIT  OFFICE 

I  was  told  by  Governor  Lutali  that  it  was  his  desire  to  "clean  up  the 
American  Samoa  Government,"  and  he  requested  my  assistance  in  helping  him 
reach  that  objective.  I  brought  with  me  to  American  Samoa  almost  35  years  of 
auditing  experience  ~  primarily  as  an  audit  partner  of  an  international  CPA 
firm.  I  am  a  Certified  Public  Accountant  licensed  to  practice  in  California, 
Texas,  and  now  American  Samoa,  and  I  am  also  a  Certified  Fraud  Examiner. 

Since  I  have  assumed  the  position  of  Territorial  Auditor,  we  have 
upgraded  the  audit  staff  and  developed  an  audit  plan.  We  are  presently 
recruiting  for  a  second  audit  manager  in  order  to  increase  the  capabilities  of  the 
office.  In  the  last  16  months,  we  have  issued  twenty  reports  and  letters  of 
finding.  Thirteen  of  these  reports  and  letters  of  finding  included 
recommendations  for  improving  financial  controls.  All  the  recommendations  we 
made  have  been  accepted  by  the  American  Samoa  Government  and  have  either 
already  been  implemented  or  are  in  the  process  of  implementation. 

Five  of  the  reports  or  letters  of  finding  have  detected  waste  and  abuse. 
Seven  of  the  reports  or  letters  of  finding  have  detected  possible  fraud.  In  six 
instances,  we  have  issued  confidential  reports  to  the  Attorney  General  requesting 
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criminal  investigation.  The  Attorney  General  has  already  prosecuted  two  of 
these  cases  and  currently  has  three  cases  actively  under  investigation.  The 
Territorial  Audit  Office  currently  has  10  additional  audits  in  progress.  Two  of 
these  audits  include  suspected  fraud  and  eight  include  suspected  waste  and  abuse. 

Prior  to  Governor  Lutali's  administration,  the  American  Samoa 
Government  did  not  employ  a  professional  Territorial  Auditor,  but  instead 
employed  an  Acting  Territorial  Auditor  who  was  not  a  CPA  or  CIA  and  who 
was  never  confirmed  by  the  American  Samoa  Legislature,  as  required  by  local 
law.  This  Acting  Territorial  Auditor  issued  only  three  audit  reports  or  letters 
of  finding  in  the  16  months  preceding  the  Lutali  administration,  and  none  of 
these  audits  addressed  substantive  issues. 

Although  it  is  difficult  to  estimate  the  prospective  savings  of  the 
recommendations  made  by  the  Territorial  Audit  Office  in  the  last  16  months,  it 
is  easily  in  the  hundreds  of  thousands  of  dollars  annually.  Moreover,  the 
publicity  of  the  reports  coupled  with  the  publicity  generated  by  the  prosecutions 
must  certainly  have  a  restraining  influence  on  white  collar  crime.  All  of  this  has 
been  possible  because  our  office  has  the  support  of  key  officials  in  the  American 
Samoa  Government,  including  the  Governor,  the  Treasurer,  and  the  Attorney 
General. 

The  Governor  has  issued  Executive  Orders  and  General  Memoranda  in 
support  of  our  recommendations,  the  Treasurer  has  made  records  easily 
accessible,  and  the  Attorney  General  has  supported  our  requests  for  criminal 
investigation,  and  has  also  called  on  the  Territorial  Audit  Office  for  expert 
testimony  when  required.  The  Office  of  the  Attorney  General  and  the 
Territorial  Audit  Office  have  worked  together  in  several  cases  of  suspected  or 
actual  fraud. 

FINANCIAL  MANAGEMENT  SYSTEM 

The  present  administration  inherited  a  computer  system  that  was  so 
unreliable  that  Deloitte  &  Touche,  the  American  Samoa  Government's  external 
certified  public  accountants,  disclaimed  an  opinion  on  their  audit  report  on  the 
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financial  statements  of  the  American  Samoa  Government.   The  Government  is 
currently  in  the  process  of  acquiring  a  new  financial  management  system. 

This  new  system,  when  procured  and  installed,  will  provide  a  vehicle  for 
accurate  and  timely  financial  information  that  will  allow  better  management  of 
scarce  government  resources.  It  will  also  improve  internal  financial  controls  as 
well  as  provide  analytical  tools  that  will  assist  in  the  timely  detection  of  fraud. 
We  believe  the  incidence  of  white  collar  crime  decreases  significantly  when 
strong  financial  controls  are  coupled  with  a  proactive  criminal  enforcement 
system. 

The  present  Administration  also  inherited  financial  records  in  complete 
disarray:  books  that  did  not  balance,  bank  statements  that  had  not  been 
reconciled  for  months,  and  filing  systems  that  were  incomplete.  The 
Government  is  currently  in  the  process  of  recruiting  four  professional  accounting 
managers  for  the  Department  of  Treasury.  These  professional  managers  will 
provide  proactive  leadership  in  bringing  the  American  Samoa  Government's 
financial  records  up  to  date,  in  monitoring  and  improving  existing  internal 
financial  controls,  and  in  recommending  additional  internal  financial  controls. 

This  financial  information  system  along  with  the  additional  professional 
management  will  greatly  enhance  the  ability  of  the  American  Samoa  Government 
to  detect  and  to  prosecute  white  collar  crime  in  government.  Successful 
prosecution  of  white  collar  crime  requires,  in  addition  to  ordinary  investigative 
techniques,  the  technology  that  will  provide  accurate,  detailed  financial 
information  that  can  be  relied  upon  by  both  the  prosecutors  and  the  court. 

JUSTICE  DEPARTMENT  ASSESSMENT 

Regarding  the  assessment  by  the  Justice  Department,  I  would  like  to 
address  the  statement  in  the  Executive  Summary  that  "a  striking  example  of  the 
lack  of  accountability  is  the  recent  refusal  by  the  Fono  to  allow  an  audit  of  its 
financial  records  by  ASG's  Territorial  Audit  Office  after  allegations  were  made 
that  Fono  members  had  abused  their  travel  vouchers  and  intentionally  overspent 
the  budget."  You  should  not  conclude  from  this  statement  that  the  Territorial 
Audit  Office  does  not  have  the  will  to  audit  the  Fono.  The  fact  is  that  the 
Territorial  Audit  Office  does  not  have  the  legal  authority  to  audit  either  the 
legislative  or  judicial  branches  of  government.    However,  the  legislative  and 
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judicial  branches  are  subject  to  audit  by  the  Office  of  the  Inspector  General  of 
the  Department  of  the  Interior,  and  the  Inspector  General  has  recently  completed 
an  audit  of  the  Fono. 

CONCLUSION 

Finally,  I  want  to  emphasize  that  the  American  Samoa  Government  is 
taking  action  to  prevent,  detect,  and  prosecute  white  collar  crime.  The  Interior 
Department  has  been  very  helpful  in  recently  providing  funding  for  a  financial 
management  system  and  for  the  first-year  costs  of  several  professional 
accounting  managers.  This  funding  will  allow  the  American  Samoa  Government 
to  improve  its  recordkeeping  system,  and  to  develop  accurate  accounting  and 
management  information.  As  a  result,  we  expect  to  see  a  vast  improvement  in 
financial  and  management  controls. 
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Mr.  Chairman  and  members  of  the  Committee,  thank  you  for 
inviting  me  here  today. 

I  am  a  Deputy  Assistant  Attorney  General  in  the  Criminal 
Division  with  oversight  responsibility  for  the  Division's  Office 
of  International  Affairs,  as  well  as  the  Internal  Security 
Section,  Terrorism  and  Violent  Crimes  Section,  and  Office  of 
Special  Investigations. 

Today,  my  testimony  will  address  the  white-collar  crime 
problem  in  American  Samoa,  which  relates  in  part  to  the  absence 
of  any  mechanism  for  enforcing  federal  statutes.   I  also  would 
like  to  explore  possible  solutions  to  the  problem. 

As  a  result  of  its  status  as  the  only  U.S.  Territory  not 
within  the  jurisdiction  of  a  U.S.  District  Court,  there  has  been 
no  sustained  enforcement  of  federal  criminal  laws  in  American 
Samoa  --  with  consequences  that  require  immediate  attention. 
One  of  the  most  serious  consequences  is  the  evolution  of  a 
significant  white-collar  crime  problem  in  American  Samoa, 
including  widespread  misuse  of  federal  and  other  public  funds. 

Over  the  past  years,  the  financial  practices  of  the  American 
Samoan  Government  have  been  the  subject  of  repeated  audits  and 
investigation  by  the  Department  of  the  Interior  and  the  Congress. 
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Those  audits  have  revealed  highly  inadequate  controls  and 
oversight  regarding  the  use  of  governmental  funds.   They  also 
h::v3  found  indications  that  competitive  bidding  practices  have 
been  ignored  and  circumvented  and  that  officials  may  have  been 
involved  in  conflicts  of  interest  and  other  abuses. 

In  a  March  1993  letter  to  Department  of  the  Interior's 
Secretary  Bruce  Babbitt,  newly-elected  Governor  Richard  Lutali  of 
American  Samoa  pledged  to  restore  integrity,  credibility  and 
sound  fiscal  management  to  the  territorial  government.   To  that 
end.  Governor  Lutali  requested  that,  pursuant  to  48  U.S.C. 
§  1666,  a  Justice  Department  prosecutor  and  FBI  agents  be 
detailed  to  the  American  Samoa  Government  to  investigate  and 
prosecute  public  integrity  and  white-collar  crimes. 

In  response  to  that  request,  the  Departments  of  Justice 
and  Interior  sent  an  assessment  team  to  American  Samoa  consisting 
of  one  Assistant  U.S.  Attorney  and  two  FBI  agents.   In  December 
1994,  the  assessment  team  submitted  a  comprehensive  report,  which 
has  been  provided  to  the  Governor  and  this  Committee.   It  sets 
out  evidence  that  white-collar  crime  --  and  in  particular,  public 
corruption  --  appears  to  be  widespread  in  American  Samoa.   The 
report  also  details  some  of  the  factors  that  pose  obstacles  to 
the  prosecution  of  such  crime. 
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The  team  further  found  that  many  of  the  allegations 
centered  on  conflicts  of  interest  in  the  awarding  of  government 
contracts  to  individuals  who  were  related,  either  directly  or 
through  extended  families,  to  the  officials  approving  the 
contracts . 

Other  allegations  focused  on  the  abuse  of  government 
funds  for  personal  benefit.   Despite  the  fact  that  many  of  these 
allegations  had  been  reported  to  the  appropriate  authorities,  and 
were  well-known  to  the  public,  very  few  investigations  were 
initiated  by  past  Samoan  Administrations,  and  few  of  those 
investigations  resulted  in  prosecutions. 

The  assessment  team's  report  suggests  that  a  number  of 
factors  have  contributed  to  this  situation.   They  include  a  lack 
of  financial  controls  that  would  deter  fraud  and  abuse,  as  well 
as  a  lack  of  training  and  experience  on  the  part  of  investigators 
and  prosecutors  regarding  white-collar  crimes. 

Coupled  with  these  problems  are  inadequacies  of  the 
legal  system.   As  I  have  mentioned,  America  Samoa  is  the  only 
territory  over  which  no  federal  district  court  has  jurisdiction. 
Thus,  although  the  federal  crimes  set  forth  in  Part  I  of  Title  18 
apply  in  most  instances  to  American  Samoa,  there  is  no  effective 
mechanism  for  enforcing  those  laws. 
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There  are,  in  addition,  significant  gaps  in  American 
Samoan  criminal  law,  including  the  absence  of  a  general  fraud 
statute.   Moreover,  under  Samoan  law,  law  enforcement  agencies  do 
not  have  authority  to  seek  subpoenas  prior  to  the  filing  of 
formal  charges . 

The  Departments  of  Justice  and  the  Interior  are 
committed  to  the  development  of  an  appropriate  solution  to  the 
white-collar  crime  problem  and  other  problems  related  to  the 
absence  of  federal  law  enforcement  authority  in  American  Samoa. 
There  are  several  options  under  consideration:   One  is  the 
extension  of  limited  federal  court  jurisdiction  from  the  District 
of  Hawaii  to  American  Samoa.   This  option  would  require 
legislation  to  confer  jurisdiction  over  federal  crimes  committed 
on  American  Samoa  on  the  U.S.  District  Court  for  the  District  of 
Hawaii,  and  to  authorize  the  U.S.  Attorney  for  the  District  of 
Hawaii  to  prosecute  such  crimes.   Such  a  proposal  would  confer 
limited  criminal  jurisdiction  on  the  District  of  Hawaii  and  allow 
the  U.S.  to  bring  suit  in  the  District  Court  of  Hawaii  to  enforce 
civil  statutes  and  to  collect  the  debts  owed  to  the  United  States 
by  American  Samoans . 

We  are  sensitive  to  the  concerns  of  American  Samoans 
about  any  proposal  that  would  interfere  with  the  Samoan  land 
tenure  and  Matai  title  systems.   Accordingly,  the  option  of 
extending  limited  federal  court  jurisdiction  would  specifically 
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exclude  issues  concerning  Matai  title  or  office,  or  the  tenure  of 
communal  land.   We  therefore  believe  that  such  a  proposal  should 
authorize  the  creation  of  separate  jury  lists  for  Hawaii  and 
Samoa  so  that  proceedings  could  be  held  in  American  Samoa.   It  is 
anticipated  that,  at  the  discretion  of  the  court,  pursuant  to  28 
U.S.C.  §  141,  the  District  Court  in  Honolulu  would  be  authorized 
to  hold  special  sessions  in  American  Samoa.   In  many  cases,  this 
should  obviate  the  need  to  try  Samoans  in  such  a  distant 
location. 

The  creation  of  a  separate  District  for  American  Samoa 
would  of  course  require  an  expenditure  of  federal  funds  that 
seems  difficult  at  this  time,  in  light  of  the  small  number  of 
cases  that  would  be  involved. 

Another  option  is  vesting  federal  jurisdiction  in  the 
High  Court  of  American  Samoa.   While  we  fully  recognize  that  the 
High  Court  is  a  competent  tribunal,  we  have  certain  concerns 
about  whether  it  is  suited  to  proceedings  to  which  the  Federal 
Government  is  a  party. 

The  substitution  of  the  High  Court  of  American  Samoa  for 
the  District  Court  for  the  District  of  Hawaii  would  run  counter 
to  well  established  legislative  policy  that  the  federal  district 
courts  should  have  exclusive  jurisdiction  over  the  type  of 
proceedings  to  which  the  United  States  is  a  party.   For  example, 
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18  use  §  3221  provides  that  the  District  Courts  of  the  United 
States  have  exclusive  jurisdiction  of  all  offenses  against  the 
criminal  laws  of  the  United  States.   With  regard  to  the 
collection  of  debts  owed  to  the  United  States,  28  U.S.C.  §§  3001 
and  3002(2)  provide  for  an  exclusive  collection  procedure  in  the 
courts  created  by  Congress.   Similarly,  regulatory  statutes 
provide  for  enforcement  and  judicial  review  in  the  federal 
courts . 

A  second  concern  stems  from  the  fact  that  the  Justices  of 
the  High  Court  are  appointed  by  the  Secretary  of  the  Interior. 
This  means  that  the  non-governmental  party  would  be  forced  to 
have  its  cause  decided  by  a  tribunal  which  is  not  free  from 
domination  by  the  executive  branch.^   Hence,  this  judicial  setup 


^   The  High  Court  is  composed  of  the  Chief  Justice,  an 
Associate  Justice,  Acting  Associate  Justices  and  Associate 
Judges.   The  Justices  are  appointed  by  the  Secretary  of  Interior, 
and  may  be  removed  by  him  for  cause.   American  Samoa  Code  §§ 
3.1001,  3.0220.   The  Judges  are  appointed  by  the  Governor  of 
American  Samoa,  upon  recommendation  of  the  Chief  Justice  and 
confirmation  of  the  Senate  of  American  Samoa.   ASC  §  3.1004. 

The  sessions  of  the  Trial  Division  of  the  High  Court  consist 
of  a  Justice  and  the  two  Associate  Judges.   Hence,  they  are 
presided  over  by  an  appointee  of  the  Secretary  of  the  Interior. 
The  sessions  of  the  Appellate  Division  are  held  before  three 
Justices  and  two  Associate  Judges.   ASC  §  3.0220.   Since  there 
are  only  two  permanently  appointed  Justices,  and  since  the 
Justice  who  presided  in  the  Trial  Division  does  not  sit  on  appeal 
from  the  decisions  in  which  he  participated,  the  Secretary  of  the 
Interior  has  to  appoint  two  Acting  Associate  Justices  to  provide 
for  a  full  appellate  bench.   Ibid.   The  Secretary  of  the  Interior 
usually  designates  federal  judges  to  be  acting  Associate 
Justices.   It  should  also  be  mentioned  two  Justices  and  one 
Associate  Judge  constitute  a  quorum  of  the  Appellate  Division 
(ibid) ,  and  in  the  case  of  a  difference  of  opinion  among  the 
Justices  and  Associate  Judges  the  opinion  of  two  of  the  Justices 
prevails.   ASC  §§  3.0221. 
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would  invite  challenges  that  the  procedure  violates  the  due 
process  of  law.   The  question  of  appearances  might  be  of  greater 
concern  in  the  Appellate  Division,  where  the  Secretary  of  the 
Interior  appoints  two  Acting  Associate  Justices  ad  hoc.   While 
the  Acting  Justices  are  federal  judges,  the  non-government  party 
could  well  assert  that  the  Secretary  selected  them  because  he  was 
aware  of  their  legal  views.    Finally,  the  decisions  of  the  High 
Court  are  subject  to  review  by  the  Secretary  of  the  Interior, 
which  would  intensify  the  due  process  problem.   We  cannot 
underestimate  the  vulnerability  of  this  scheme  to  attack. 

Lastly,  the  process  of  reviewing  the  decisions  of  the  High 
Court  present  difficulties  as  to  its  complexity.   There  is  no 
direct  appellate  review  of  the  decisions  of  the  High  Court  of 
American  Samoa  by  a  federal  court .   The  Secretary  of  the 
Interior's  rulings  are  subject  to  review  in  the  U.S.  District 
Court  for  the  District  of  Columbia.   The  ruling  of  that  District 
Court  is  appealable  to  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia,  which  would  be  subject  to  discretionary  review  in 
the  Supreme  Court  by  writ  of  certiorari. 

In  sum:   the  decisions  of  the  Trial  Division  of  the  High 
Court  would  be  subject  to  five  levels  of  review.   First,  in  the 
Appellate  Division  of  the  High  Court;  second,  before  the 
Secretary  of  the  Interior;  third,  in  the  District  Court  for  the 
District  of  Columbia;  fourth,  in  the  Court  of  Appeals  for  the 
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District  of  Columbia  Circuit;  and  fifth,  in  the  Supreme  Court. 
Decisions  of  the  District  Court  for  the  District  of  Hawaii,  by 
contrast,  would  be  subject  only  to  two  levels  of  review. 

It  might  be  suggested  that  the  review  of  the  decisions  of 
the  High  Court  would  be  simplified  if  the  judgments  of  the 
Appellate  Division  of  the  High  Court  were  made  appealable  to  the 
Court  of  Appeals  for  the  Ninth  Circuit.   This,  however,  would 
create  the  awkward  situation  that  some  decisions  of  the  High 
Court  are  reviewable  in  the  Ninth  Circuit  and  others  are  not . 
Proposals  to  provide  for  the  appellate  review  of  all  High  Court 
decisions  in  the  Ninth  Circuit  have  been  stalled  because  of 
opposition  from  American  Samoa. 

Under  these  circumstances,  we  would  have  serious  concerns 
about  a  proposal  to  address  the  white-collar  crime  problem  by 
conferring  federal  jurisdiction  on  the  High  Court  of  American 
Samoa . 

We  believe  that  some  solution  is  essential  from  both  a  civil 
as  well  as  a  criminal  perspective  --  there  is  reason  to  believe 
that  millions  of  dollars  in  debts  owed  to  federal  agencies  by 
residents  of  America  Samoa  are  at  present  essentially 
uncollectible  by  agencies  of  the  Federal  government. 
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This  Department  has  agreed,  as  an  interim  measure,  to  detail 
one  FBI  agent  for  one  year  to  American  Samoa  to:   (i)  assist, 
following  consultations  with  appropriate  local  officials,  in 
establishing  a  local-federal  white-collar  crime  task  force;  and 
(ii)  develop  cases  that  could  be  prosecuted  either  in  the  Samoan 
courts  or  in  any  federal  district  court  where,  by  the  nature  of 
the  crime  (e.g. .  conspiracy  to  defraud  the  United  States)  venue 
might  lie  without  the  need  for  legislation.   Funding  for  the 
interim  measures  will  be  provided  by  DOI,  subject  to  the 
availability  of  appropriations.   In  this  regard,  it  should  be 
noted  that  without  this  funding  source,  it  is  unlikely  that  the 
FBI  could  fund  this  activity  through  existing  appropriations. 

Necessary  support  personnel  will  be  detailed  on  an  as -needed 
basis  by  the  FBI,  DOI,  and/or  this  Department,  with  funding  to  be 
provided  by  DOI,  if  available.   In  addition,  we  will  request 
assistance  from  representatives  of  the  Office  of  the  Inspector 
General  from  other  federal  agencies,  such  as  Federal  Emergency 
Management  Administration  and  Small  Business  Administration  to 
the  extent  that  they  are  needed  to  assist  in  investigations 
concerning  their  respective  agencies. 

Finally,  in  light  of  the  findings  of  the  assessment  team,  we 
recommend  that  a  multi-agency  federal  audit  be  conducted  to 
update  the  1992  GAO  audit. 
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Mr.  Chairman,  and  members  of  the  Committee,  the  Department 
of  Justice  is  fully  committed  to  combatting  this  white-collar 
crime  problem,  and  in  that  regard,  we  plan  to  do  everything  we 
can  to  ensure  that  justice  is  done  on  American  Samoa. 

I  would  welcome  an  questions  that  you  might  have  at  this 
time. 
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Mr.  Chairman  and  members  of  the  Subcommittee  on  Native  American  and 
Insular  Affairs,  I  am  pleased  to  appear  today  to  discuss  the 
American  Samoa  White-Collar  Crime  Assessment  and  appropriate 
measures  for  dealing  with  this  serious  issue. 

American  Samoa  Governor  A.  P.  Lutali  wrote  Secretary  Bruce  Babbitt, 
March  16,  1993,  requesting  aid  in  dealing  with  white-collar  crime. 
The  Office  of  Territorial  and  International  Affairs  (OTIA) , 
responded  with  funding  for  the  formation  of  a  partnership  among  the 
American  Samoa  Government  (ASG) ,  the  Department  of  Justice,  and 
Department  of  the  Interior.  The  partnership  called  for  Department 
of  Justice  personnel  to  assess  white-collar  crime  in  the  territory. 
The  field  work  was  completed  in  May  1994,  which  resulted  in  the 
December  1994  American  Samoa  White-Collar  Crime  Assessment.  We 
support  the  Assessment's  recommendations  for  an  increased  federal 
law  enforcement  presence  in  American  Samoa.  Having  delineated  the 
issues  and  having  proposed  actions  to  attack  white-collar  crime,  it 
remains  for  Interior,  Justice,  and  the  ASG,  with  the  aid  of  the 
Congress  to  follow  through. 

RECOMMENDATIONS 


A  number  of  the  recommendations  found  in  the  Assessment  involve 
federal  action: 

(1)  limited  federal  district  court  jurisdiction  to  enforce  federal 
statutes  in  American  Samoa  and  collect  debts  owed  the  federal 
government, 

(2)  an  FBI  resident  agency  in  American  Samoa, 

(3)  a  joint  local -federal  white-collar  crime  task  force, 

(4)  a  local -federal  law  enforcement  advisory  board, 

(5)  auditing  by  Interior  (Inspector  General) ,  the  General 
Accounting  Office,  and  independent  firms  until  the  American 
Samoa's  Territorial  Audit  Office  functions  optimally,  and 

(6)  continuation  of  the  joint  ASG-DOI  working  group  to  implement 
the  GAO  admonition  that  ASG  financial  and  management  problems 
be  fixed. 

The  Assessment  contains  a  number  of  additional  recommendations, 
which  are  strictly  local  in  nature,  that  would  aid  law  enforcement 
in  American  Samoa.  I  understand  that  Governor  Lutali  is  addressing 
the  recommendations  for  local  action. 


FOLLOW  THROUGH 

From  the  federal  perspective,  the  Departments  of  the  Interior  and 
Justice  view  the  American  Samoa  White-Collar  Crime  Assessment  as 
providing  the  foundation  for  further  action.  We  plan  to  follow 
through. 
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We  plan  the  following  action  on  each  of  the  items  I  noted  earlier 
where  a  federal  party  may  be  involved. 

Federal  Court  Jurisdiction.  The  Departments  of  the  Interior  and 
Justice  are  committed  to  establishing  limited  federal  court 
jurisdiction  for  American  Samoa  in  all  causes  and  proceedings  that 
could  be  brought  in  American  Samoa  by  the  federal  government  (1)  to 
enforce  federal  law  or  collect  debts  owed  the  federal  government, 
or  (2)  pursuant  to  international  agreements.  Federal  court  subject 
matter  jurisdiction  would  be  limited  because  (while  references  may 
be  made  to  land  tenure  issues  or  Matai  title  issues  in  federal 
court  proceeding)  land  tenure  issues  and  Matai  title  issues  could 
not  be  directly  decided  by  the  federal  court. 

Concepts  I  will  discuss  here  are  incorporated  in  draft  legislation 
now  under  review  within  the  Administration.  We  expect  to  transmit 
draft  legislation  to  the  Congress  shortly,  when  the  review  is 
completed.  The  Departments  of  the  Interior  and  Justice  believe 
that  the  concepts  I  am  about  to  outline  accommodate  both  the  needs 
of  the  federal  government  to  protect  federal  law  and  property,  and 
the  needs  of  the  federal  government  and  American  Samoa  to  protect 
the  Fa' a  Samoa.  We  wish,  however,  to  discuss  these  concepts  with 
concerned  individuals,  especially  representatives  from  American 
Samoa.  We  want  to  include  any  salient  points  that  can  be 
accommodated . 

The  concepts  under  consideration  are: 

o  The  Federal  District  Court  for  the  District  of  Hawaii  would 
have  jurisdiction  in  civil  and  criminal  causes  and  proceedings 
in  American  Samoa . 

o  While  court  discretion  would  control,  it  is  anticipated  that 
Federal  judges  would  be  sent  to  American  Samoa  to  try  cases 
that  arise  in  the  territory,  and  the  selection  of  juries  would 
be  from  American  Samoa  jury  pools. 

o  Only  the  federal  government  or  an  officer  or  agency  of  the 
federal  government  could  bring  an  action  in  the  federal  court 
--  no  non-federal  individual  or  entity  would  have  standing  to 
sue . 

o  The  subject  matter  jurisdiction  of  the  federal  court  would  be 
limited  to  civil  and  criminal  causes  or  proceedings  to  enforce 
federal  criminal  laws  or  enforce  the  collection  of  debts  owed 
the  federal  government  --  land  tenure  issues  and  Matai  title 
issues  would  be  expressly  excluded  from  the  federal  court's 
jurisdiction. 

We  in  the  Executive  branch  are  acutely  aware  of  the  fears  of  many 
in  American  Samoa  that  federal  court  jurisdiction  would  bring 
common  law  property  concepts  into  effect  in  American  Samoa.  The 
concern  is  that  application  of  these  concepts  in  the  territory 
cculd  destroy  two  pillars  of  Samoan  culture  --  the  Matai  or  chiefly 
title  system  and  the  communal  land  tenure  system.  Additionally,  we 
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are  aware  of  federal  obligations  in  the  Deeds  of  Cession  to 
"respect  and  protect  the  individual  rights  of  all  people  ...  to 
their  lands  and  other  property"  and  "that  the  rights  of  the  chiefs 
in  each  village  and  of  all  people  concerning  their  property 
according  to  their  custom  shall  be  recognized." 

I  submit  that  our  concepts,  if  they  become  public  law,  will  rank 
closely  with  the  Deeds  of  Cession  as  the  greatest  protections  of 
the  Fa 'a  Samoa.  At  present,  should  land  or  Matai  issues  arise  in 
a  federal  court  proceeding,  a  federal  judge,  steeped  in  federal 
constitutional  precedent  and  tradition,  may  rule  contrary  to 
American  Samoa  sensibilities  on  these  important  issues.  There  is 
no  explicit  prohibition  in  federal  law  against  the  direct 
consideration  of  land  tenure  issues  and  Matai  title  issues  by  a 
federal  court.  Legislation  with  such  an  express  prohibition  would 
strengthen  immeasuraibly  protection  for  the  land  and  Matai  aspects 
of  Fa 'a  Samoa.  The  fact  that  only  federal  officials  or  agencies 
would  have  access  to  the  federal  court  is  added  protection. 

We  believe  that  careful  drafting  and  scrupulous  attention  to  the 
letter  and  spirit  of  the  Deeds  of  Cession  will  allow  us,  working 
together,  to  address  both  federal  and  local  concerns  for  the  Fa' a 
Samoa  and  for  enforcement  of  federal  statutes  and  accountability 
for  federal  funds. 

FBI  Presence.  An  FBI  presence  is  necessary  to  initiate 
investigations,  and  a  federal  prosecutor  is  necessary  to  prosecute 
offenders.  As  soon  as  the  Department  of  Justice  believes  it 
practicable.  Interior  is  willing  to  provide  (within  budget 
constraints)  interim  technical  assistance  funding,  if  necessary, 
for  the  stationing  of  cui  FBI  agent (s)  and  a  prosecutor  in  American 
Samoa.  The  presence  of  these  officials  will  fulfill  Governor 
Lutali's  original  request  for  an  increased  federal  law  enforcement 
presence.  These  federal  officials  can  be  granted  authority  to  work 
closely  with  local  law  enforcement  authorities  under  local  law. 
This  is  a  good  example  of  the  need  for  and  validity  of  Interior's 
technical  assistance  program  for  the  territories.  Law  enforcement 
in  American  Samoa  has  quickly  come  to  everyone's  attention. 
Because  of  the  budget  cycle,  it  normally  would  take  two  years  to 
address  this  time-sensitive  crime  issue.  Because  the  need  here  is 
immediate,  however,  we  are  ready,  willing,  and  able  to  act  now  on 
interim  funding  for  Justice  personnel  with  resources  from  our 
technical  assistance  program.  We  hope  that  the  Congress  will 
support  requested  funding  for  technical  assistance  in  fiscal  year 
1996  so  that  we  can  continue  to  support  such  important  territorial 
initiatives  as  needs  arise. 

White-Collar  Crime  Task  Force  and  Law  Enforcement  Advisory  Board. 
The  Department  of  the  Interior  sees  value  in  the  recommended 
objectives  for  the  task  force  and  advisory  board.  Should  the  ASG 
wish,  we  will  be  glad  to  participate. 
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Interim  Auditing.  In  1982,  Interior's  Inspector  General  was  given 
the  authority  of  the  former  government  comptroller  to  "audit  all 
accounts  pertaining  to  revenue  and  receipts  of  the  government  of 
American  Samoa.  ..."  (48  U.S.C.  1668(b))  This  authority  "shall 
extend  to  all  activities  of  the  government  of  American  Samoa,  and 
shall  be  in  addition  to  the  authority  conferred  upon  the  Inspector 
General  by  the  Inspector  General  Act.  .  .  ."  (48  U.S.C.  1668(c)) 
We  will  encourage  the  Inspector  General  to  work  closely  with 
American  Samoa's  Territorial  Auditor  against  white  collar  crime. 
Interior  provided  interim  funding  for  the  position  of  Territorial 
Auditor,  now  occupied  by  Mr.  Wendell  Harwell.  Mr.  Harwell  is  to  be 
complimented  for  his  effective  efforts  in  his  short  time  on  the 
job.  Additionally,  the  Attorney  General,  Mr.  Malatasi  Togafau, 
must  be  commended  for  his  aggressive  prosecution  of  crimes  and  his 
cooperation  in  providing  information  for  the  White-Collar  Crime 
Assessment . 

Continuation  of  Joint  ASG-DOI  Working  Group.  The  Department  of  the 
Interior  plans  to  continue  as  a  member  of  the  Joint  Working  Group 
(established  in  1992  as  directed  by  the  congressional 
appropriations  committees  in  report  language) .  which  was  tasked 
with  developing  a  plan  for  resolving  American  Samoa's  financial 
management  problems .  The  authors  of  the  Assessment  were  quite 
blunt  in  quoting  the  1992  General  Accounting  Office  audit: 
"What  needs  to  happen  now  is  that  both  the  American  Samoa 
government  and  Interior  get  serious  about  fixing  the  problems." 
The  lack  of  adequate  financial  management  controls  in  American 
Samoa  create  a  climate  conducive  to  white-collar  crime.  Through 
the  Joint  ASG-DOI  Working  Group,  Interior  has  taken  the  initiative 
in  numerous  areas  over  the  past  several  years  to  assist  the  ASG  in 
improving  its  financial  management  capability,  which  in  turn  will 
lessen  the  opportunity  for  white-collar  crime.  We  joined  with  the 
ASG  to  form  the  joint  working  group  recommended  by  the 
appropriations  committees.  We  provided  $1.6  million  to  the  ASG  for 
a  new  financial  management  and  accounting  system  under  our 
management  controls  program,  and  support  of  American  Samoa's  Public 
Auditor.  We  provided  assistance  for  developing  a  long-term 
financial  plan  for  ASG,  which  will  include  a  strategy  for 
increasing  revenue  and  containing  costs.  We  provided  the  ASG  with 
the  first  installment  of  $1.1  million  for  a  three-year  program,  in 
December  1994  (subject  to  future  appropriations  for  two  additional 
years) ,  to  hire  Mercy  International  to  co-manage  the  American  Samoa 
hospital.  Additionally,  we  have  provided  a  substantial  amount  of 
technical  assistance  funds  to  improve  financial  management  in 
American  Samoa,  including  several  hundred  thousand  dollars  a  year 
for  training  of  accounting  and  management  controls  personnel  under 
our  Pacific  Islands  Training  Initiative. 

I  must  note  for  the  subcommittee  that  in  1994,  in  its  first 
assessment  under  the  financial  reporting  requirements  contained  in 
the  Chief  Financial  Officers  Act  of  1990,  OTIA' s  financial 
statements  received  an  unqualified  opinion  by  Interior's  Inspector 
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General.  This  means  that  OTIA' s  financial  statements  were  reliable 
in  all  material  respects  and  that  the  internal  control  structure 
provided  reasonable  assurance  that  assets  were  protected.  OTIA  is 
good  at  managing  the  taxpayer  money  granted  to  American  Samoa  for 
which  it  is  responsible.  Other  federal  agencies,  however, 
encounter  significant  problems  in  American  Samoa.  These  problems 
are  likely  associated  with  programs  that  provide  loans  to 
individuals  or  businesses  in  Samoa.  At  present.  Interior  and  other 
agencies  lack  sufficient  authority  to  deal  more  effectively  with 
these  other  federal  programs  or  with  the  ASG's  deficit  problems. 

Until  1983,  the  Secretary  of  the  Interior  had  plenary  authority  in 
American  Samoa,  including  the  tools  to  prevent  fiscal  crisis  in  the 
local  government.  In  1983,  however,  the  Congress  enacted  a 
prohibition  against  the  amendment  of  the  Constitution  of  American 
Samoa  by  the  Secretary  of  the  Interior  without  approval  of  the 
Congress,  48  U.S.C.  1662a.  Any  effective  Interior  action  aimed  at 
controlling  ASG  deficits  would  likely  run  afoul  of  this  provision. 
It  is  a  question  of  the  proper  amount  of  authority  to  do  the  job. 

I  believe  that  the  Administration's  actions  in  the  initiation  of 
the  American  Samoa  White-Collar  Crime  Assessment  and  Interior's 
assistance  through  the  Joint  ASG-DOI  Working  Group  are  a  good 
beginning.  It  is  time  to  move  on  with  substantive  action  -- 
federal  court  jurisdiction,  placement  of  audit  and  investigative 
personnel,  and  authority  for  effective  deficit  control.  We  look 
forward  to  working  with  the  Subcommittee,  the  Department  of 
Justice,  and  the  ASG  so  that  these  important  goals  for  good 
government  in  American  Samoa  can  be  achieved. 
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Mr.  Chairman  and  Members: 


Thank  you  for  the  opportunity  to  testify  in  regards  to  the  FBI  report:  American 
Samoa.  White  Collar  Crime  Assessment  (Redacted  Version,  December  1994).  The  term 
"Report"  as  used  in  this  statement  refers  to  that  report,  and  "Team"  means  the  FBI 
investigators  who  prepared  it 

Request 

The  request  for  services  of  the  FBI  was  made  by  Governor  A.  P.  Lutali  only  after 
two  months  in  office.  It  was  prompted  primarily  by  a  Department  of  Interior,  Office  of 
Inspector  General  audit  which  projected  a  budget  deficit  of  $60  million  by  March  31 ,  1993. 
Under  strong  opposition  and  objections  from  the  ASG  Treasury,  DOI-OIG  reduced  that 
deficit  estimate  down  to  $30  million,  and  the  author  of  that  report  soon  left  his  post. 

We  want  to  point  out  that  in  1983,  a  threat  by  DOI's  Office  of  Territorial  and 
International  Affairs  Director  to  replace  the  local  Attorney  General  with  his  own  man,  to 
do  exactly  what  Governor  Lxitali  asked  the  FBI  to  do  ten  years  later,  led  to  the  passage 
of  48  U.S.C.  Section  1662(a)  which  is  mentioned  in  the  Report.  That  provision  prevented 
the  Secretary  of  Interior  from  unilaterally  amending  the  Constitution  of  American  Samoa. 
Had  it  not  been  for  that  provision,  he  would  have  amended  the  local  constitution  to  give 
himself  authority  to  hire  and  fire  any  and  all  local  officials.  It  does  appear  that  the  request 
by  Governor  Lutali  is  a  reversal  of  the  past  local  attitude  of  guarding  fiercely  any  and  all 
measures  of  authority  granted  to  the  local  government,  from  further  federal  intrusion. 
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The  request  was  made  soon  after  the  change  of  local  administrations,  and 
immediately  preceding  a  gubernatorial  campaign  that  was  very  rough,  almost  bitter.  For 
example,  the  defeated  incumbent  did  not  stay  around  for  the  inauguration. 

When  the  new  administration  took  office,  there  was  a  strong  feeling  that  the  huge 
deficit  resulted  from  possible  mismanagement  and/or  misappropriation  of  government 
funds  by  the  previous  administration.   Prosecution  was  in  the  minds  of  the  new  team. 

The  Team  and  Sources 

We  do  not  know  the  criteria  for  selection  of  the  Team  sent  by  the  Department  of 
Justice  to  do  the  Assessment.  Since  we  were  not  contacted  and  had  no  discussions  with 
any  of  them,  we  have  only  the  observations  of  some  people  they  met,  newspaper  reports 
plus  this  Report  to  go  by.  It  appears,  as  indicated  in  the  Report,  that  the  FBI  picked  up 
most  of  their  factual  information  from  previous  studies  and  reports.  They  indicated  the 
use  of  eibout  50.  These  dealt  with  a  wide  range  of  issues  and  problems  in  the  Territory. 

The  Team  reports  having  interviewed  a  number  of  people  in  and  out  of 
government.  A  listing  of  those  interviewed  would  indicate  the  type  and  degree  of 
reliability  of  source  used  for  the  report. 

We  believe  the  Team  placed  too  much  reliance  on  past  reports,  and  accepted  too 
much  information  from  people  they  worked  closely  with,  and  gave  too  much  credence  to 
their  information  and  feelings.  And  since  the  Team  worked  out  of  the  Attorney  General's 
Office,  they  appear  to  tread  softly  around  the  present  AG,  his  staff,  and  his  effort  to 
pursue  the  investigation  and  prosecution  of  white  collar  crime.  For  example,  the  biggest 
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case  of  suspected  fraud  and  embezzlement  seen  in  this  territory  to  date  is  the  case  of 
the  closed  Federal  Credit  Union  for  ASG  Employees.  The  AG  has  had  that  case  for 
years  now.  The  FBI  makes  no  mention  whatsoever  of  that  case,  or  why  the  AG  has  not 
moved  for  prosecution. 

The  Team  praises  the  assistance  of  a  certain  investigator  whom  they  declared  to 
be  exceptionally  qualified,  having  been  in  law  enforcement  since  1975.  In  a  recent  court 
appearance  as  a  witness,  the  same  officer,  when  asked  about  the  number  of  cases  he 
had  successfully  investigated  in  his  career  responded:  "One". 

One  of  the  Team  members  had  worked  in  American  Samoa  previously,  and  we 
strongly  suspect  that  she  arrived  this  second  time  with  preconceived  ideas  about  the 
situation  in  the  Territory. 

Assessment  of  Current  Criminal  Justice  System 

We  believe  the  Team  is  near  accurate  in  its  assessment  of  the  system.  The 
uncertainty  of  the  ranking  of  "common  law"  versus  local  "custom"  has  never  been  an 
issue  in  the  Territory.  As  to  the  effect  of  "ifoga"  in  local  court  cases,  it  should  be  pointed 
out  that  the  local  population  does  not  believe  the  ancient  custom,  esteemed  and  solemn 
as  it  is,  has  any  effect  on  the  outcome  of  criminal  court  cases.  If  performed  these  days, 
it  is  simply  a  social  gesture  expressing  penitence,  showing  that  performers  have  class, 
in  purely  customary  terms. 

The  lack  of  adequate  prison  facilities  is  a  fact  which  the  Territory  began  to  address 
some  time  ago.   A  site  for  the  new  prison  has  been  tentatively  selected.    Comments 
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about  the  low  pay  of  officers  and  the  continual  reorganization  of  the  Department  of  Public 
Safety  are  on  par.  Despite  criticisms  of  the  South  Pacific  Islands  Criminal  Intelligence 
Network  (SPICIN),  the  fact  is  it  has  become  a  very  important  tool  in  police  work  in  the 
islands. 

The  so-called  "problematic"  relations  between  the  Attorney  General's  Office  and 
the  Department  of  Public  Safety  recognized  by  the  Team,  has  existed  for  as  long  as  the 
two  have  been  separated.  Blame  on  the  lack  of  successful  prosecution  has  always  been 
levelled  at  the  DPS  investigators.  The  latter  blames  the  ineffectiveness  of  prosecutors, 
and  complain  wheri  cases  investigated  and  referred  for  prosecution  are  held  up 
indefinitely. 

Political  Connections 

The  current  report  repeats  a  charge  by  the  DOi's  Inspector  General  that  the  AG 
in  the  Territory  declined  to  prosecute  cases  where  the  subject  had  "political  connections". 
We  feel  the  FBI  should  have  cited  examples,  not  just  repeat  an  unsubstantiated  charge. 
For  a  developing  territory,  one  trying  to  learn  how  to  do  that  which  is  right  the  FBI  report 
is  most  damaging  in  that  it  paints  a  picture  of  a  territory  in  the  solid  grip  of  "politicians". 
That  is  clearly  not  the  case.  Two  former  Attorney  General's  were  interviewed  in 
preparation  of  this  statement.  Both  deny  vehemently  any  sort  of  political  influence  in  their 
prosecutorial  decisions. 

The  inference  is  made  (p.  16)  that  the  hiring  of  the  former  Delegate  to  Congress 
Fofo  I.F.  Sunia.  by  the  Legislature  was  politically  inspired.  Nothing  could  be  further  from 
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the  truth.  Mr.  Sunia  was  hired  by  former  House  Speaker  Tuanaitau  F.  Tuia  and  the 
present  President  Letuli  Toloa.  He  fills  a  vacancy  left  by  the  death  of  longtime  Legislative 
Research  Bureau  official,  Mr.  Va'alele  Ale.  President  Letuli  and  Speaker  Tuia  felt,  and 
I  completely  concur,  that  Mr.  Sunia  had  the  unique  qualifications  not  only  to  fill  that  slot 
but  to  apply  his  experiences  in  the  field  of  legislation  to  upgrading  the  system.  Let  me 
say  that  we  have  been  pleased  with  his  work,  and  in  fact,  he  has  assumed  more  than  we 
originally  agreed  on.  I  can  unequivocally  state  that  NO  political  influence  whatsoever  was 
brought  to  bear  on  this  appointment. 

Again,  Mr.  Chairman  and  members,  let  me  make  the  point  of  preconceived  ideas. 
We  believe  the  writer  of  the  FBI  report  had  notions  before  arriving  and  cared  not  to 
investigate  and  learn  the  real  facts.  Neither  legislative  leader  was  interviewed  on  this 
issue.  No  effort  was  made  to  interview  Mr.  Sunia  or  learn  the  exact  nature  of  the  work 
he  does. 

Still  under  the  heading  of  "Assessment",  the  FBI  report  states  (p  17)  that  "A 
number  of  investigations  were  stopped  at  the  order  of  superiors  without  explanation.  In 
other  matters  where  the  investigations  were  completed  and  referred  to  the  Attorney 
General's  Office  for  prosecution,  the  cases  were  declined  for  unexplained  reasons."  This 
is  a  very  serious  charge,  one  that  should  either  be  substantiated,  or  be  the  cause  of  an 
apology  on  the  part  of  the  report  author.  It  might  be  true.  But  standing  alone  without 
examples  makes  it  hard  to  accept  One  can  only  conclude  that  the  Team  is  bent  on 
painting  the  picture  of  a  small  community,  as  sometimes  depicted  in  TV  shows,  that  is 
under  the  complete  control  of  local  politicians.    Whatever  politician  obstructed  justice 
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should  be  revealed  so  that  all  of  us  practitioners  of  the  art  are  not  collectively  blackened, 
and  the  good  name  of  the  people  of  American  Samoa  is  not  muddied. 

Fa'a  Samoa 

This  is  the  worst,  and  the  most  "made  up"  part  of  the  FBI  report.  The  Team  clearly 
has  a  gross  misunderstanding  of  the  "Faa-samoa"  (the  Samoan  way  of  life).  Perhaps 
they  read  too  many  reports  about  it,  and  failed  to  appreciate  the  changes  of  lifestyles  that 
exist  today,  changes  in  education,  exposure  to  stateside  living  and  a  hoard  of  other 
factors  which  have  affected  the  way  we  live.  Again,  statements  without  concrete 
evidence  and  examples  abound  in  this  part  of  the  report.   For  example: 

-  Which  government  contract  was  awarded  on  preference  for  a  relative?  If  such  ever 
happened  here,  is  that  unique  to  Samoa? 

-  What  investigation  was  dropped  or  crime  overlooked  by  DPS  because  of  the  influence 
of  an  important  family?  The  report  fails  to  make  mention  of  the  fact  that  the  sister  and 
daughter  of  a  former  DPS  Commissioner  Tuilefano  Vaela'a  were  prosecuted,  sentenced 
and  fined  -  during  that  commissioner's  term! 

-  What  lenient  plea  bargains  were  made  by  the  Attorney  General's  Office?  What 
prosecutions  were  declined? 

-  Which  juries  were  partial?  Does  the  Team  know  that  finding  impartial  juries  is  nothing 
unique  to  American  Samoa?  Perhaps  they  should  have  waited  till  after  the  OJ  Simpson 
jury  selection  before  filing  their  report.  It  is  the  job  of  prosecutors  to  determine  the 
partiality  stance  of  each  juror,  and  that  means  knowing  something  about  their  family 
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relationships.  They  cannot  hide  behind  "not  knowing  anything  about  extended  families." 

Communal  Ownership 

The  team  sadly  misunderstands  the  concept  of  communal  ownership,  as  it  exists 
and  is  practiced  in  Samoa  today.  Please  believe  that  the  people  of  this  territory  know  the 
difference  between  government  property  and  private  possessions.  To  make  the 
statement  that  some  of  us  believe  the  communal  ownership  extends  to  government 
property  indicates  serious  misunderstanding  or  else  a  case  of  simple  gullibility.  "Many 
believe  that  Fa'a  Samoa  lies  at  the  heart  of  the  ASG's  financial  problems."  To  include 
a  statement  such  as  that  in  an  official  FBI  report  is  preposterous.  Mr.  Chairman,  there 
is  no  credence  at  all  to  that  statement  Fa'a  Samoa  has  exactly  zero  bearing  on  the 
financial  situation  of  our  government.  Neither  the  fa'aSamoa  nor  the  communal 
ownership  system  has  anything  to  do  with  it 

It  is  unfortunate  that  the  Team  found  grounds  for  their  conclusions  partially  in  a 
tx)ok  written  by  a  white  woman  35  years  ago  about  Samoan  values. 

The  Team  further  cites  a  letter  written  by  Senator  Moaaliitele  (p.  19)  as  indication 
of  local  belief  that  federal  law  enforcement  standards  should  not  apply  here.  The  senator 
told  us  in  an  interview  for  this  statement  that  his  anger  was  directed  at  the  AG  for  casting 
suspicion  on  the  good  name  of  his  family.  The  matter  investigated  was  trivial  and 
suspicions  were  blown  up  because  of  the  mention  of  his  family  name.  Again,  Mr. 
Chairman,  this  is  another  incident  of  the  political  blindness  of  local  law  enforcement 
officials.   The  AG  had  no  qualms  about  investigating  a  senator  and  his  family. 
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Fono  audit 

The  report  attempts  to  paint  a  picture  of  a  Legislature  which  refuses  to  be  audited. 
The  fact  is,  the  local  audit  was  sudden  and  our  staff  was  not  adequately  prepared  to 
respond  to  the  auditors  in  a  meaningful  and  useful  manner.  It  must  be  stated  also  that 
all  of  the  paperwork  involving  finances  of  the  Legislature  is  doubly  filed  at  both  the 
Legislature  and  the  Treasury  Department  of  ASG.  The  latter  has  more  complete  and  up 
to  date  files. 

In  the  case  of  the  OIG  audit,  the  Legislature  wanted  to  be  sure  of  the  statutory 
basis  eind  the  procedure  which  triggers  the  audits.  It  was  not  a  case  of  stalling  as  the 
press  and  the  FBI  report  allude.  The  OIG  audit  did  take  place  and  their  findings  have  yet 
to  be  reported. 

Conclusion 

In  conclusion,  we  wish  to  state  with  all  emphasis  that  there  is  no  sinister  "political" 
power  exerted  by  any  individuals  or  families  in  this  American  community.  We  can 
understand  how  the  FBI  can  easily  get  that  conclusion.  They  spent  time  in  the  company 
of  a  few  opinionated  people,  mostly  expatriates  who  for  some  unknown  reason,  continue 
to  live  in  a  place  they  detest. 

Neither  is  there  a  "hold"  by  our  fa'a  Samoa  on  the  criminal  investigatory  and 
prosecution  procedures  of  the  government.  If  there  is  merit  to  that  charge,  the  individuals 
concerned  should  be  the  target,  and  not  the  Samoan  system. 

In  the  recent  years,  a  member  of  the  Legislature  from  a  large  and  powerful 
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Samoan  family  was  prosecuted,  unsuccessfully  so  was  a  bank  president  who  is  a 
member  of  a  prominent  local  family.  Likewise  were  the  Director  of  Parks  and  Recreations 
who  was  acquitted  and  the  Director  of  the  Territorial  Office  of  Aging  who  was  found  guilty 
and  is  still  in  prison.  We  fail  to  see,  in  the  face  of  those  facts,  how  the  FBI  can  conclude 
that  "powerful  families"  and  local  "political  powers"  exert  undue  influence  on  the  system. 

It  is  a  fact  that  certain  investigations  have  gone  on  for  a  long  period  without  any 
move  to  prosecution.  In  such  cases,  the  personal  decision  of  the  Attorney  General  is  the 
determining  factor,  not  the  fa'aSamoa"  or  the  "communal  system"  of  living.  (All  those 
AG's  received  their  legal  training  in  the  United  States.) 

If  the  FBI  seriously  tielieve  in  their  findings  of  influence  of  "fa'a  Samoa"  and  a  hold 
by  politicians  on  the  criminal  justice  system,  then  we  must  conclude  that  they  have 
wasted  a  great  opportunity  to  make  a  meaningful  contribution  to  solving  the  problem. 
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ASSESSMENT  OF  WHITE-COLLAft  CRIME  IN  AMERICAN  SAMOA 

I.    FOREWORD 

In  a  March  1993  letter  to  the  Secretary  of  the  U.S. 
Department  of  the  Interior  (DOI) ,  American  Samoa  Governor  A. P. 
Lutali  requested  assistance  from  DOI  in  obtaining  federal 
investigators  and  a  prosecutor  to  review  the  results  of  an  audit 
being  conducted  by  DOI's  Office  of  the  Inspector  General.   The 
audit  projected  a  $60  million  deficit  in  the  budget  of  the 
American  Samoa  Government  (ASG)  by  March  31,  199  3.   Governor 
Lutali  suggested  that  the  Department  of  Justice  (DOJ)  detail  two 
Federal  Bureau  of  Investigation  (FBI)  agents  and  a  DOJ  prosecutor 
to  American  Samoa  "to  serve  as  special  investigators  and  a 
special  prosecutor  under  local  law"  for  the  purpose  of 
"conduct[ ing]  whatever  civil  and  criminal  prosecutions  may  be 
warranted."   (See  Appendix  A.) 

As  a  result  of  this  request,  and  pursuant  to  Title  48, 
United  States  Code,  Section  1666,  DOI,  DOJ  and  ASG  entered  into  a 
"Technical  Assistance  Memorandum  of  Understanding  Among  Office  of 
Territorial  and  International  Affairs,  Department  of  the 
Interior,  and  Department  of  Justice  and  Government  of  American 
Samoa  for  Assessment  of  Crime  Situation  and  Need  for 
Investigative/Prosecutorial  Assistance"  (MOU) .   The  MOU,  signed 
in  December  1993,  provided  that  DOJ  would  send  a  team  of  two  FBI 
Special  Agents  and  one  DOJ  attorney  to  American  Samoa  for  a 
period  of  90  days  to  work  with  ASG  officials  in  assessing  (1)  the 
extent  and  nature  of  the  white-collar  crime  problem,  and  (2)  the 
need  for  investigative  and  prosecutorial  assistance  to  supplement 
local  capabilities.   The  MOU  further  provided  that  the  team  would 
prepare  a  report  with  short-term  and  long-term  recommendations 
for  review  by  DOI,  DOJ  and  ASG  in  addressing  solutions  to  the 
crime  problems,  including  any  legal  impediments/ implications  of 
implementing  the  recommendations.   (See  Appendix  B) . 

The  DOJ  assessment  team  included  FBI  Special  Agents  Kathleen 
M.  Anderson  and  Leland  C.  Giannini  (San  Francisco  and  Dallas 
Divisions,  respectively)  and  Assistant  U.S.  Attorney  Ronni  B. 
MacLaren  of  the  U.S.  Attorney's  Office  for  the  Central  District 
of  Califdrnia  (Los  Angeles) . 

The  assessment  team  arrived  in  American  Samoa  on  February  9, 
1994.   Working  out  of  the  Attorney  General's  Office  in  the 
village  of  Utulei,  the  team  spent  three  months  conducting 
extensive  interviews  of  persons  in  the  public  and  private 
sectors,  reviewing  reports  of  past  audits  and  other  pertinent 
studies  of  the  territory's  finances,  evaluating  the  operations 
and  procedures  of  the  Department  of  Public  Safety  and  the 
Attorney  General's  Office,  reviewing  case  files  of  pending  and 
prior  white-collar  investigations  and  prosecutions,  reviewing  and 


64 


researching  territorial  and  federal  law,  observing  court 
proceedings,  etc.   The  results  of  this  assessment  are  forth  in 
the  report  which  follows. 

The  report  begins  with  the  Executive  Summary  and 
Recommendations  of  the  assessment  team.   The  body  of  the  report 
contains  a  brief  overview  of  American  Samoa's  political  and 
cultural  history,  geography  and  people,  economy  and  government 
structure;  a  discussion  of  the  role  of  DOI  in  the  administration 
of  the  territory;  an  overview  of  the  American  Samoa  criminal 
justice  system,  including  its  laws  and  courts;  an  evaluation  of 
the  Attorney  General's  Office  and  the  Department  of  Public 
Safety;  a  case  study  of  a  recent  white-collar  crime  prosecution; 
an  inventory  of  suspected  and  documented  incidents  of  white- 
collar  crime  in  American  Samoa  (most  of  which  involve  the  misuse 
and  abuse  of  federal  and  local  funds  within  the  ASG  Departments) ; 
an  analysis  of  ASG ' s  finances,  including  a  summary  of  the 
findings  and  recommendations  of  over  fifty  audits; 
and  a  summary  of  investigative  hearings  held  by  the  American 
Samoa  legislature  on  issues  relating  to  white-collar  crime. 

The  assessment  team  wishes  to  thank  Governor  Lutali  and  his 
staff  for  their  warm  reception  and  hospitality  throughout  the 
team's  stay  in  American  Samoa  and  for  ensuring  the  cooperation  of 
ASG  officials  in  his  administration.   From  DOI,  the  team  wishes 
to  thank  Assistant  Secretary  Leslie  M.  Turner  for  her  support  and 
Lydia  Faleafine,  Field  Representative  for  the  Office  of 
Territorial  and  International  Affairs,  for  her  on-site  assistance 
in  arranging  interviews  and  providing  important  background 
material  for  the  assessment.   Finally,  the  team  extends  its 
sincere  appreciation  to  Attorney  General  Malaetasi  M.  Togafau  and 
the  members  of  his  Office,  particularly  Chief  Investigator  J. 
Craig  Keener,  for  providing  a  well-equipped  and  friendly  working 
environment  for  the  team. 
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II.   EXECUTIVE  SUMMARY 

A.    Mission  of  the  Assessment  Team 

Pursuant  to  a  December  1993  Memorandum  of  Understanding 
among  the  Office  of  Territorial  and  International  Affairs  (OTIA) 
of  the  Department  of  the  Interior  (DOI) ,  the  Department  of 
Justice  (DOJ) ,  and  the  American  Samoa  Government  (ASG) ,  a  team 
consisting  of  two  Federal  Bureau  of  Investigation  (FBI)  Special 
Agents  and  one  DOJ  prosecutor  was  detailed  to  the  islands  of 
American  Samoa  for  a  period  of  ninety  days  to  assess  the  problems 
of  white-collar  crime-'^  in  the  territory. 

American  Samoa  consists  of  seven  islands  in  the  eastern 
South  Pacific,  located  approximately  2,300  miles  southwest  of 
Hawaii  and  1,600  miles  northeast  of  New  Zealand.   It  is  the 
smallest  U.S.  territory  (76.2  square  miles)  and  the  only  U.S. 
possession  south  of  the  equator.   Its  present  population  is 
approximately  51,000,  over  ninety  percent  of  whom  are  ethnically 
Samoan. 

The  DOJ  assessment  team  included  FBI  Special  Agents  Kathleen 
M.  Anderson  and  Leland  C.  Giannini  (San  Francisco  and  Dallas 
Divisions,  respectively)  and  Assistant  U.S.  Attorney  Ronni  B. 
MacLaren  of  the  U.S.  Attorney's  Office  for  the  Central  District 
of  California  (Los  Angeles) .   The  team  was  stationed  in  American 
Samoa  from  February  9,  1994  to  May  8,  1994.   During  that  time, 
the  team  interviewed  dozens  of  current  and  former  ASG  officials, 
including  the  Governor  and  Lieutenant  Governor;  the  three 
District  Governors;  the  Directors  and  other  officials  of  each  of 
the  Departments  of  the  Executive  Branch;  legislators  in  the 
American  Samoa  Senate  and  House  of  Representatives;  the  Chief 
Justice,  Associate  Justice  and  Associate  Judges  of  the  High 
Court;  the  Judge  of  the  District  Court;  the  Court  Cler)c, 
Probation  Officers  and  other  court  personnel;  the  Attorney 
General,  Deputy  Attorney  General  and  Assistants  Attorney  General; 
and  the  Commissioner,  Deputy  Commissioner  and  officers  of  all 
ranks  in  the  Department  of  Public  Safety.   The  team  also 
interviewed  many  individuals  outside  the  government,  including 
village  chiefs,  local  residents,  U.S.  citizens  working  under 
contract  with  ASG,  owners  of  local  businesses,  and  attorneys 
practicing  in  the  local  courts. 

In  addition  to  conducting  these  interviews,  the  assessment 


As  used  in  this  report,  the  term  "white-collar  crime" 
describes  a  variety  of  illegal  acts  carried  out  by  nonviolent  means 
and  generally  involving  deception,  concealment,  fraud  and 
embezzlement  in  order  to  obtain,  or  avoid  the  loss  of,  money, 
property  or  other  things  of  value  or  to  obtain  business  or  personal 
advantage. 
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team  reviewed  more  than  fifty  audit  reports  and  other  studies  of 
the  territory  prepared  over  the  last  ten  years  by  DOI,  the  U.S. 
General  Accounting  Office,  the  Federal  Emergency  Management 
Agency,  ASG  Department  of  Legal  Affairs,  ASG  Department  of  Public 
Safety,  ASG  Department  of  the  Treasury,  ASG  Economic  Development 
Planning  Office,  the  American  Samoa  legislature  and  the 
accounting  firm  of  Deloitte  &  Touche.   The  team  also  evaluated 
the  operations  and  procedures  of  the  Department  of  Public  Safety 
and  the  Attorney  General's  Office,  reviewed  case  files  of  pending 
and  prior  white-collar  crime  investigations  and  prosecutions, 
monitored  court  proceedings  of  current  white-collar  crime 
prosecutions,  and  researched  territorial  and  federal  law  relating 
to  issues  of  jurisdiction. 

Prior  to  the  commencement  of  this  assignment,  the  assessment 
team  was  directed  by  DOI  and  DOJ  to  focus  its  study  as  follows: 

1.  Assess  the  current  criminal  justice  system  in  American 
Samoa,  including  the  process  by  which  a  case  goes 
through  the  system,  the  system's  strengths  and 
weaknesses  and  the  adequacy  of  statutes  and  procedures 
in  dealing  with  the  white-collar  crime  problem; 

2.  Assess  the  current  white-collar  crime  problem  in 
American  Samoa; 

3.  Assess  the  adequacy  of  the  current  system  in  addressing 
the  existing  white-collar  crime  problem; 

4.  Assess  the  training  needs  of  American  Samoa  law 
enforcement  and  prosecution  personnel;  and 

5.  Make  recommendations  on  how  the  American  Samoan  system 
can  be  improved. 

Each  of  these  areas  is  dealt  with  separately  below. 

B.    Assessment  of  the  Current  Criminal  Justice  System  in 
American  Samoa 

1 .    Sources  of  Law 

American  Samoa  has  been  a  territory  of  the  United  States 
since  1900.   From  1900  until  1951,  it  was  under  the  control  of 
the  Department  of  the  Navy.   Since  then,  it  has  been  under  the 
administration  of  DOI. 

American  Samoa  is  an  unincorporated,  unorganized  territory. 
It  is  "unincorporated"  because  only  the  fundamental  provisions  of 
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the  U.S.  Constitution  apply.    It  is  "unorganized"  because 
Congress  has  not  provided  it  with  an  organic  act,  under  which  all 
provisions  of  the  U.S.  Constitution  would  apply  except  those 
which  are  impractical  and  anomalous.   Those  U.S.  statutes  and 
treaties  that  expressly  state  that  they  apply  to  territories  of 
the  United  States  are  part  of  the  law  of  American  Samoa. 

In  1960,  DOI  promulgated  a  Constitution  for  American  Samoa. 
This  Constitution  was  revised  in  1966  by  a  constitutional 
convention  in  the  territory.   In  1967,  after  approval  by  the 
voters  of  American  Samoa  in  a  referendum,  the  Revised 
Constitution  was  acceded  to  by  the  Secretary  of  the  Interior. 
(The  legal  force  of  the  Revised  Constitution  derives  from  the 
fact  that  it  was  approved  and  promulgated  by  the  Department  of 
the  Interior.)   In  1983,  Congress  enacted  Title  48,  United  States 
Code,  Section  1662,  permitting  modification  of  American  Samoa's 
Revised  Constitution  only  by  an  act  of  Congress. 

Congress  has  not  set  sources  of  law  for  American  Samoa.   A 
statement  of  the  sources  of  law  for  American  Samoa  is  contained 
in  Title  1  of  the  American  Samoa  Code.   These  sources  of  law  are 
the  American  Samoa  Constitution,  the  U.S.  Constitution,  U.S.  and 
Samoan  statutes,  the  common  law  and  custom. 

The  Fono,  American  Samoa's  bicameral  legislature,  may  enact 
laws  on  matters  of  local  application,  and  regulations  may  be 
issued  pursuant  to  those  laws,  provided  that  the  laws  are 
consistent  with  the  Constitution  of  American  Samoa,  fundamental 
provisions  of  the  U.S.  Constitution,  and  applicable  laws  of  the 
United  States.   The  statutory  law  of  the  territory  is  codified  in 
the  American  Samoa  Code. 

Article  I  of  the  Constitution  of  American  Samoa  enumerates 
certain  individual  civil  rights,  including  the  separation  of 
church  and  state;  freedom  of  religion,  speech,  assembly,  and  the 
press;  the  right  to  petition  the  government  for  redress  of 
grievances;  the  prohibition  against  the  deprivation  of  life, 
liberty,  or  property  without  due  process  of  law;  and  the 
requirement  of  just  compensation  when  private  property  is  taken 
for  public  use. 


^  It  is  up  to  the  Samoan  and  federal  courts  to  determine,  on 
a  case-by-case  basis,  which  provisions  of  the  U.S.  Constitution  are 
fundamental.  The  right  to  a  jury  trial  has  been  defined  as 
fundamental  in  cases  arising  in  American  Samoa.  See  King  v. 
Andrus .  454  F.  Supp.  11  (D.C.  1977).  In  cases  arising  in  other 
U.S.  territories,  the  federal  courts  have  defined  as  fundamental 
the  right  to  the  writ  of  habeas  corpus,  protection  against 
unreasonable  searches  and  seizures,  and  the  right  to  just 
compensation. 
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Article  I  of  the  American  Samoa  Constitution  also  recognizes 
and  supports  the  chiefly  and  communal  aspects  of  "Fa 'a  Samoa" 
(the  Samoan  way  of  life) .   Section  3  states  that  it  is  the  policy 
of  the  government  of  American  Samoa  to  protect  persons  of  Samoan 
ancestry  against  alienation  of  their  lands  and  the  destruction  of 
the  Samoan  way  of  life  and  language  contrary  to  their  best 
interests. -^   Section  1.0202  of  the  American  Samoa  Code 
reiterates  the  constitutional  declaration  that  Samoan  custom  be 
preserved,  and  Section  1.0201  provides  that  courts  can  use  the 
common  law  only  if  it  is  "suitable  to  conditions  in  American 
Samoa,"  thus  suggesting  that  custom  should  rank  above  the 
imported  common  law.   However,  Section  1.0202  further  provides 
that  custom  is  a  source  of  law  only  to  the  extent  that  it  does 
not  conflict  with  the  "laws"  of  American  Samoa  or  "laws"  of  the 
United  States  that  concern  American  Samoa.   Hence,  it  is  unclear 
whether  the  drafters  of  the  code  intended  to  place  custom  above 
or  below  the  imported  common  law. 

2 .    Court  System 

American  Samoa's  court  system  is  provided  for  in  the 
American  Samoa  Constitution;  it  is  not  part  of  the  federal 
judicial  structure. 

Article  III  of  the  American  Samoa  Constitution  vests  the 
judicial  power  in  a  High  Court,  District  Court,  and  such  other 
courts  as  may  from  time  to  time  be  created  by  law.   Village 
Courts  have  been  created  by  statute  under  this  provision. 

The  Chief  Justice  and  the  Associate  Justice  of  the  High 
Court  are  appointed  by  the  Secretary  of  the  Interior  and  hold 
office  during  good  behavior  subject  to  removal  for  cause.   The 
Governor  appoints  associate  judges  of  the  High  Court  who  are 
recommended  by  the  Chief  Justice  and  confirmed  by  the  American 
Samoa  Senate.   Associate  judges  hold  office  during  good  behavior 
until  age  sixty-five,  and  are  typically  Samoan  leaders  with  a 
knowledge  of  local  customs.   The  District  Court  judge  is 
appointed  by  the  Governor  on  recommendation  of  the  Chief  Justice 
and  confirmation  by  the  American  Samoa  Senate,  and  holds  office 
during  good  behavior. 

App«als  from  the  trial  division  of  the  High  Court  and  from 


In  the  instruments  through  which  the  United  States  obtained 
sovereignty  over  American  Samoa,  the  United  States  agreed  to 
"respect  and  protect  the  individual  rights  of  all  people  ...  to 
their  lands  and  other  property."  (Cession  of  Tutuila  and  Aunu'u, 
April  17,  1900).  The  United  States  also  promised  "that  the  rights 
of  the  chiefs  in  each  village  and  of  all  people  concerring  their 
property  according  to  their  custom  shall  be  recognized."  (Cession 
of  Manu'a  Islands,  July  14,  1904). 
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the  District  Court  are  heard  by  the  appellate  division  of  the 
High  Court,  which  consists  of  the  Chief  Justice  and  Associate 
Justice,  acting  associate  justices  appointed  by  the  Secretary  of 
the  Interior,  and  all  the  associate  judges.   There  is  no  direct 
appeal  from  the  High  Court  to  any  other  court,  although  a 
collateral  attack  on  decisions  of  the  High  Court  may  be  made  by 
bringing  suit  against  the  Secretary  of  the  Interior  in  the 
District  of  Columbia,  provided  the  appellant  can  raise  a  valid 
question  under  U.S.  law.   King  v.  Morton.  520  F.2d  1140,  1144 
(D.C.  1975).   Hence,  although  the  federal  judiciary  machinery 
does  not  in  general  extend  to  American  Samoa,  a  case  arising  in 
Samoa  that  raises  appropriate  federal  or  constitutional  questions 
may  come  within  the  jurisdiction  of  the  federal  judiciary. 

3 .    Criminal  Law  and  Procedure 

The  High  Court  has  jurisdiction  over  criminal  felony  cases, 
while  the  District  Court  has  jurisdiction  over  minor  criminal 
cases.   Criminal  prosecutions  are  brought  in  the  name  of  the 
Government  of  American  Samoa  by  the  Attorney  General. 
Prosecution  of  felonies  may  be  initiated  only  by  criminal 
information,  but  misdemeanors  may  be  prosecuted  by  complaint  or 
by  criminal  information. 

Under  Title  3,  Chapter  1  of  the  American  Samoa  Code, 
criminal  cases  may  be  prosecuted  and  tried  only  in  a  court  having 
territorial  jurisdiction  over  the  place  where  the  crime  was 
committed. 

Section  46.1910  of  the  American  Samoa  Code  provides  that 
criminal  procedure  in  the  High  Court  and  District  Court  shall 
conform  as  nearly  as  may  be  practical  to  the  U.S.  Federal  Rules 
of  Criminal  Procedure. 

Title  46  of  the  American  Samoa  Code  classifies  crimes  as 
felonies  and  misdemeanors,  each  having  four  grades.   Offenses  are 
categorized  as  follows:   those  against  the  person,  family,  public 
order,  property,  and  the  administration  of  justice;  sexual 
offenses;  offenses  involving  prostitution,  abortion,  gambling, 
pornography,  and  weapons;  offenses  affecting  government;  and 
miscellaneous  offenses. 

A  person  charged  with  an  offense  carrying  a  maximum  possible 
punishment  of  over  six  months  imprisonment  has  the  right  to  be 
tried  by  a  jury  of  six  persons,  whose  verdict  must  be 
unanimous.^   One  of  the  High  Court  justices  presides  and  rules 
on  all  questions  of  law.   Two  associate  judges  also  sit  with  the 


The  provisions  of  the  U.S.  Constitution  requiring  a  jury 
trial  have  been  held  to  apply  to  criminal  trials  in  American  Samoa. 
King  v.  Andrus.  454  F.  Supp.  11  (D.C.  1977). 
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justice. 

A  person  convicted  of  a  felony  or  misdemeanor  may  be 
sentenced  to  imprisonment;  a  fine;  suspension  of  imposition  of 
sentence,  with  or  without  probation;  suspended  execution  of 
sentence  with  probation;  detention  as  a  condition  of  probation; 
or  ordinary  labor.   American  Samoa  Code,  Section  46.1910  provides 
that,  except  in  first  degree  murder  cases,  the  court  may  reduce 
the  extent  or  duration  of  a  defendant's  sentence  or  the  level  of 
the  crime  if  an  ifoga  ceremony  (the  Samoan  custom  of  public 
apology)  has  been  performed.   The  ifoga  presented  to  the  family 
of  a  deceased  or  an  injured  person  by  the  family  of  a  wrongdoer 
is  not  meant  as  compensation  for  the  family  but  primarily  as  an 
expression  of  sorrow  and  apology.   Despite  the  statutory 
requirements,  judges  have  recently  refused  to  grant  significant 
reductions  in  sentences  on  account  of  the  ifoga  ceremony  because 
the  ceremony  is  performed  by  the  family  of  the  accused,  not  by 
the  accused  personally. 

There  is  only  one  correctional  facility  in  American  Samoa. 
All  levels  of  offenders  who  receive  a  sentence  of  imprisonment 
are  incarcerated  at  the  Tafuna  Correctional  Facility  (TCF) .   TCF 
is  under  the  administration  of  the  Department  of  Public  Safety. 
It  can  hold  up  to  approximately  eighty-five  inmates.   As  of  mid- 
1994,  there  were  fifty-two  inmates  detained  at  TCF,  seven  of  whom 
were  awaiting  deportation  and  ten  of  whom  were  awaiting  court 
proceedings. 

The  most  serious  problem  at  TCF  is  its  lack  of  adequate 
security.   The  fac\ity  is  located  in  a  residential  area  of 
Tutuila  Island,  adjacent  to  the  government-subsidized  housing  for 
ASG  employees.   The  fence  surrounding  the  facility  is  only  twelve 
feet  high  and  the  entrance  gate,  leading  from  the  main  highway, 
usually  remains  open.   Home  and  work  release  programs  are 
liberally  granted  by  the  courts,  even  to  inmates  serving 
sentences  for  violent  crimes.   There  have  been  incidents  in  the 
past  where  inmates  convicted  of  violent  crimes  have  committed 
additional  violent  crimes  while  on  home  or  work  release. 

There  is  no  facility  in  American  Samoa  for  juvenile 
offenders.   With  fifty  percent  of  the  territory's  population 
under  th6-  age  of  eighteen,  the  issue  of  juvenile  delinquency  is 
becoming  increasingly  pressing. 

4 .    Department  of  Public  Safety 

The  Department  of  Public  Safety  (DPS)  became  an  independent 
department  of  the  ASG  Executive  Branch  in  1971.   Prior  to  that 
time,  it  was  part  of  the  Attorney  General's  Office.   DPS  has 
jurisdiction  over  police  services,  corrections,  fire  services, 
emergency  management,  highway  safety  and  motor  vehicles. 
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At  the  time  of  this  assessment,  DPS  was  being  reorganized 
into  the  following  seven  bureaus:^ 

1.  Special  Operations 

2.  Fire  Services 

3.  Corrections 

4.  Motor  Vehicles  and  Highway  Safety 

5.  Support  Services 

6.  Uniformed  Services 

7.  Criminal  Investigations 

The  Commissioner  of  DPS  is  appointed  by  the  Governor  of 
American  Samoa  and  serves  at  his  discretion.   The  current 
Commissioner  is  Fonoti  D.  Jessup,  a  28-year  veteran  of  DPS  and  a 
FBI  National  Academy  graduate.   He  is  the  third  person  to  hold 
the  position  of  Commissioner  in  the  present  administration.   The 
first  appointee's  term  was  cut  short  by  his  conviction  in  a 
California  court  for  embezzling  police  funds  while  previously 
employed  as  a  Los  Angeles  Police  Department  lieutenant.   He  was 
succeeded  by  Governor  Lutali's  brother,  Julius  Lutali,  who 
recently  retired  as  Commissioner. 

DPS  has  approximately  234  employees:   103  officers  (an 
average  of  one  officer  for  every  494  residents)  assigned  to 
patrol  services;  thirty-six  officers  assigned  to  investigative 
and  administrative  duties;  twenty-three  corrections  officers; 
thirty-two  fire  personnel;  and  forty  civilian  employees.^ 

DPS  has  a  number  of  fundamental  problems  affecting  not  only 
its  ability  to  handle  white-collar  crime  investigations,  but  also 
its  law  enforcement  responsibilities  in  general.   Its  officers 
are  among  the  lowest-paid  ASG  employees.   The  DPS  administrative 
offices  are  in  serious  disrepair  and  lack  certain  basic  law 
enforcement  features,  such  as  holding  cells  for  prisoners, 
interview  rooms,  and  evidence  processing  and  storage  rooms. 

The  department  suffers  from  continual  reorganization  and 
personnel  reassignment.   When  a  newly-elected  Governor  appoints  a 
new  DPS  Commissioner,  the  new  Commissioner  in  turn  appoints  new 
deputies  and  ranking  chiefs,  resulting  in  a  major  upheaval  of 
personnels  responsibilities  every  four  years.   There  is  so  much 
confusiort-  that  some  officers  are  unaware  of  their  own 
classifications  within  DPS.   Most  believe  that  promotions  are 
based  on  favoritism  rather  than  merit. 

White-collar  crime  investigations  are  handled  at  DPS  by  the 


^  DPS  General  Order  No.  1-93  (Dec.  8,  1993) 


^  The  American   Samoa   Police  Hiring   Supplement   Program 
Application  to  the  DOJ  Bureau  of  Justice  Assistance  (Dec.  1993). 
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Special  Task  Force  on  Narcotics  and  White-Collar  Crime.   This 
task  force  was  formed  by  executive  order  in  1986.   As  originally 
conceived,  the  Special  Task  Force  was  to  consist  of 
representatives  from  DPS,  the  Attorney  General's  Office,  the 
Customs  Division  of  American  Samoa's  Department  of  the  Treasury 
and  the  U.S.  Drug  Enforcement  Administration.   In  practice, 
however,  the  Special  Task  Force  has  not  been  a  multi-agency, 
multi- jurisdictional  operation,  but  rather,  has  evolved  into  a 
separate  unit  of  DPS  which  handles  mostly  drug  investigations. 

The  assessment  team  heard  widespread  complaints  about  the 
manner  in  which  DPS  administers  the  South  Pacific  Islands 
Criminal  Intelligence  Network  (SPICIN) .   SPICIN  is  an 
organization  of  twenty-one  South  Pacific  nation  law  enforcement 
agencies,  formed  for  the  purpose  of  collecting  and  sharing 
criminal  intelligence.   Headquartered  in  American  Samoa,  SPICIN 
has  access  to  various  law  enforcement  databases,  including  NCIC, 
NLETS,  EPIC,  WSIN  and  Interpol,  which  are  maintained  in  a  locked 
room  at  DPS.   The  only  persons  with  access  to  these  databases  are 
Deputy  Commissioner  Michael  Sala,  his  administrative  assistant, 
two  DPS  officers  assigned  to  SPICIN  and  two  clerical  employees. 


Relations  between  DPS  and  the  Attorney  General's  Office  are 
problematic.   Most  of  the  prosecutors  in  the  Attorney  General's 
Office  do  not  have  confidence  in  the  ability  of  DPS  to 
investigate  cases  properly.   Upper  management  of  DPS  and  the 
Attorney  General's  Office  have  a  mutual  distrust  of  the  other's 
political  motives.   Obviously,  this  kind  of  relationship  makes  it 
difficult  for  investigators  and  prosecutors  to  work  together  as  a 
team. 

Finally,  there  is  some  concern  about  incidents  of  police 
brutality.   While  the  assessment  team  was  in  American  Samoa, 
there  was  an  incident  of  alleged  police  brutality  where  a 
suspect's  jaw  was  broken  during  a  routine  arrest.   A  far  more 
serious  incident  occurred  in  1992  where  a  suspect  was  beaten  to 
death  by  DPS  officers.   Seven  DPS  officers  were  convicted  of 
charges  including  third-degree  assault,  negligent  manslaughter, 
and  tampering  with  evidence.   Many  blame  the  death  on  a  failure 
to  supervise  younger  officers.   Cases  such  as  these  reflect  a 
serious  need  for  basic  training  and  better  supervision  of 
officers. 

5.    Department  of  the  Interior.  Office  of  Inspector 
General 

The  Insular  Areas  Act  of  1982  (Title  48,  United  States  Code, 
Section  1422)  provides  DOI's  Office  of  Inspector  General  (OIG) 
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with  the  responsibility  and  authority  to  audit  ASG's  accounts 
pertaining  to  revenues,  receipts,  and  expenditures  of  funds  and 
property  (a  function  previously  performed  by  the  U.S.  Government 
Comptroller).   DIG  conducts  periodic  reviews  of  the  government's 
financial  operations  and  reports  its  findings  and  recommendations 
to  the  Governor  of  American  Samoa  as  well  as  to  DOI  and  the  U.S. 
Congress. 

The  basis  for  OIG's  investigative  authority  in  American 
Samoa  is  the  Inspector  General  Act  of  1978,  which  authorizes  OIG 
to  conduct  audits  and  investigations  relating  to  the  programs  and 
operations  of  DOI.   Thus,  investigative  leads  developed  by  OIG 
audits  are  examined  by  OIG  only  if  they  relate  to  DOI's  programs 
or  operations.   OIG's  authority  to  investigate  criminal 
violations  is  derived  from  various  sections  within  Title  18  of 
the  United  States  Code,  as  they  pertain  to  OIG's  oversight  of 
DOI's  programs  and  employee  misconduct.   OIG  has  authority  to 
issue  administrative  subpoenas;  however,  enforcement  of  such 
subpoenas  is  hindered  by  the  absence  of  a  federal  district  court 
in  American  Samoa. 

For  a  short  period  of  time,  from  October  1985  to  April  1987, 
OIG  maintained  a  field  office  in  American  Samoa  staffed  by  one 
Special  Agent.   The  agent  conducted  numerous  white-collar  crime 
investigations  during  the  eighteen  months  that  the  office  was 
open.   Although  the  plan  in  setting  up  the  office  was  for  the 
agent  to  provide  training  in  white-collar  crime  investigations  to 
DPS  officers,  little,  if  any,  training  occurred  and  the  agent 
conducted  his  investigations  without  assistance  from  DPS.   The 
OIG  investigations  resulted  in  several  successful  prosecutions 
which  were  brought  by  the  Attorney  General's  Office  in  the  High 
Court,  including  stealing  and  embezzlement  convictions  of  the 
president  of  the  Development  Bank  and  a  bank  attorney  as  well  as 
the  embezzlement  conviction  of  the  Ili'ili  Golf  Course 
bookkeeper.   However,  the  Attorney  General's  Office  took  no 
action  on  any  of  the  investigations  conducted  by  the  OIG  agent 
involving  ASG  Department  Directors. 

After  leaving  his  post  in  American  Samoa,  the  OIG  Special 
Agent  cited  numerous  investigative  obstacles  he  had  encountered 
in  the  territory,  including  the  lack  of  authority  to  issue  an 
investigative  (grand  jury)  subpoena  and  the  inability  to  enforce 
an  administrative  subpoena  without  a  federal  court  in  the 
territory.   Thus,  the  only  practical  method  for  the  agent  to 
obtain  necessary  evidence  was  through  search  warrants. 

According  to  OIG,  the  decision  to  close  the  field  office  was 
based  primarily  on  a  cost-benefit  study  which  concluded  that  it 
would  be  less  expensive  to  conduct  the  required  audits  by  paying 
personnel  from  OIG's  Western  Regional  Office  on  a  per  diem  basis. 
For  purposes  of  this  report,  however,  a  far  more  important 
consideration  by  OIG  in  its  decision  to  close  the  field  office 
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was  its  perception  that  the  Attorney  General  of  Ajnerican  Samoa 
was  declining  cases  investigated  by  OIG  where  the  subject  had 
"political  connections."^  Many  believe  that  white-collar  crime 
became  an  even  bigger  problem  in  American  Samoa  after  the  OIG 
field  office  was  closed. 

6 .    Attorney  General's  Office 

The  Attorney  General's  Office  is  part  of  the  ASG  Department 
of  Legal  Affairs. 

The  Attorney  General  is  appointed  by  the  Governor  and  serves 
at  his  discretion.   The  current  Attorney  General,  Malaetasi  M. 
Togafau,  was  appointed  by  Governor  Lutali  in  January  1993. 

As  of  mid-1994,  the  professional  staff  of  the  Attorney 
General's  Office  included  a  Deputy  Attorney  General  and  nine 
Assistants  Attorney  General.   All  but  one  of  the  Assistants  were 
non-Samoans  hired  from  off-island  under  two-year  contracts  with 
ASG.   Their  experience  levels  ranged  from  four  to  twenty  years. 
None  had  significant  prior  experience  in  federal  court.   A  number 
of  the  attorneys  were  working  under  renewed  contracts  and,  thus, 
had  been  in  the  Office  longer  than  two  years.   However,  with  a 
staff  of  less  than  ten  attorneys  working  under  short-term 
contracts,  the  turnover  rate  among  the  Assistants  tends  to  be 
fairly  high. 

Salaries  for  Assistants  Attorney  General  currently  range 
from  $28,000  to  $39,000.   Attorneys  working  under  ASG  contracts 
receive  subsidized  housing. 

As  of  mid-1994,  the  criminal  matters  in  the  Office  were 
divided  among  five  Assistants.   One  Assistant  handled  exclusively 
juvenile  offenses;  another  Assistant  handled  exclusively  sex 
crimes  and  child  abuse;  and  the  remaining  three  Assistants 
handled  a  variety  of  other  crimes.   There  were  not  enough  white- 
collar  crime  cases  to  keep  any  one  of  these  Assistants  occupied 
full  time. 

The  staff  also  includes  four  investigators,  three  of  whom 
have  had  some  formal  training  in  conducting  criminal 
investigA-tions. 

Prosecution  of  white-collar  crime  under  Attorney  General 
Togafau  has  received  a  higher  priority  than  it  did  in  past 


GAO  Report  on  American  Samoa:  Oversight  Hearing  Before  the 
Subcomm.  on  Insular  and  International  Affairs  of  the  House  of 
Representatives  Comm.  on  Interior  and  Insular  Affairs,  102d  Cong. , 
2d  Sess.  133  (May  19,  1992)  (statement  of  Joyce  N.  Fleischman, 
Deputy  Attorney  Inspector,  Department  of  the  Interior) . 

12 


on 


75 

administrations.   In  the  last  year,  despite  investigative 
hurdles,  the  Attorney  General's  Office  has  successfully 
prosecuted  a  number  of  former  ASG  officials  and  employees, 
including  the  former  Director  of  the  Territorial  Administratis., 
on  Aging  (TAOA)  and  the  former  Deputy  Director  of  the  Department 
of  Parks  and  Recreation. 

In  March  1994,  Attorney  General  Togafau  issued  a  press 
release  stating: 

Stealing  from  the  government  is  a  crime  that  not  only 
adversely  affects  the  services  provided  to  our  people, 
but  crumbles  the  integrity  of  government  and  trust  in 
leadership.   Some  say  that  misuse  and  theft  of 
government  funds  and  property  is  generally  accepted  and 
a  natural  aspect  of  the  American  Samoa  Government. 
This  is  simply  not  true. 

It  is  true,  however,  that  the  detection,  investigation 
and  prosecution  of  white  collar  crimes  and  government 
corruption  have  not  been  as  much  of  a  priority  to  this 
government  in  the  past  as  it  should  have  been. 

It  is  also  not  true  that  prosecution  of  these  crimes 
can  be  construed  as  politically  motivated.   Regardless 
of  one's  political  affiliation,  if  a  crime  is 
committed,  those  responsible  should  be  held  to  answer. 
Be  assured  that  times  have  changed  and  that  during  my 
tenure  as  Attorney  General,  I  will  vigorously  prosecute 
corruption  in  government. 

As  of  the  drafting  of  this  report,  the  Attorney  General's 
Office  had  several  pending  white-collar  crime  investigations, 
including  ■■■^^■■■■■■PHBHHBBiBHHHHBBPB^IBHHPIHMBIi^B 


The  Attorney  General's  Office  has  recently  proposed  the 
formation  of  a  joint  task  force  with  DPS  for  the  investigation 
and  prosecution  of  white-collar  crime.   The  task  force  would 
operate  under  a  formal  written  agreement  between  the  Attorney 
General's  Office  and  DPS  and  would  include  three  investigators 
and  a  prosecutor  from  the  Attorney  General's  Office,  four  DPS 
officers  and  two  support  personnel.   The  task  force  would  be 
headed  by  J.  Craig  Keener,  the  chief  investigator  at  the  Attorney 
General's  Office.   Mr.  Keener  is  exceptionally  well-qualified  to 
lead  the  task  force.   He  has  been  in  law  enforcement  since  1975. 
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Prior  to  joining  the  Attorney  General's  Office,  he  was  a  DPS 
officer  in  American  Samoa  and,  before  then,  a  police  officer  in 
Mill  Valley,  California.   (Mr.  Keener  is  also  the  grants  program 
coordinator  for  the  Attorney  General's  Office  and  would  continue 
to  spend  approximately  half  of  his  time  working  in  that 
capacity) . 

7 .    Office  of  Independent  Counsel 

The  Office  of  Independent  Counsel  was  established  in  1987  by 
an  executive  order  of  the  Governor.   The  order  provides  that 
whenever  the  Attorney  General  receives  information  sufficient  to 
constitute  grounds  to  investigate  the  violation  of  any  criminal 
law  of  the  territory,  or  applicable  federal  criminal  law  (other 
than  a  misdemeanor  or  infraction) ,  and  the  Attorney  General 
determines  that  the  investigation  or  prosecution  by  the  Attorney 
General  may  result  in  a  personal,  financial  or  political  conflict 
of  interest,  the  Attorney  General  shall  petition  the  Governor  for 
the  appointment  of  Independent  Counsel.   To  be  eligible  for  the 
position  of  Independent  Counsel,  the  person  must  be  learned  in 
the  law,  a  member  in  good  standing  of  the  American  Samoa  Bar 
Association,  and  not  employed  by  the  ASG  in  a  salaried  position. 
The  Independent  Counsel  has  the  authority  to  exercise  the  same 
investigative  and  prosecutorial  functions  and  powers  as  an 
Assistant  Attorney  General. 

To  date,  there  has  been  only  one  appointment  of  an 
Independent  Counsel.   This  occurred  in  December  1987  when 
Governor  Lutali  appointed  Independent  Counsel  to  investigate  the 
Agricultural  Damage  Survey  Report  expenditures  under  FEMA 
following  Hurricane  Tusi.   The  basis  for  the  appointment  was  the 
potential  conflict  of  the  Attorney  General  arising  from  his 
position  as  the  Emergency  Management  Coordinator  and  State 
Coordinating  Officer  of  the  FEMA  program. 

The  Independent  Counsel's  final  report,  dated  March  7,  1988, 
concluded  that  there  was  probable  cause  to  believe  that  crimes 
had  been  committed  by  persons  associated  with  the  Agricultural 
Replanting  and  Breeding  Stock  Replacement  Damage  Survey  Report. 
The  report  further  concluded  that  there  was  no  apparent  conflict 
of  interest  which  would  prevent  the  Attorney  General  from 
diligentiy  prosecuting  the  illegal  acts.   However,  for  reasons 
unknown  to  the  assessment  team,  no  prosecutions  ever  resulted 
from  the  investigation. 

C.    Assessment  of  the  Current  White-Collar  Crime  Problem  in 
American  Samoa 

1 .    Sources  of  Information 

There  are  no  reliable  statistics  regarding  white-collar 
crime  in  American  Samoa.   Indeed,  there  is  very  little  published 
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information  on  crime  in  general  in  the  territory.   American  Samoa 
has  not  provided  reliable  crime  statistics  to  the  FBI  for 
inclusion  in  the  Uniform  Crime  Report  since  1985.   The  latest 
statistics  reported  by  DPS  indicate  that  as  of  1992,  disorderly 
conduct  and  assault  were  the  most  frequently  committed  offenses 
in  American  Samoa. 

The  absence  of  crime  statistics  probably  stems  from  the  fact 
that  DPS  has  no  systemized  recordkeeping  and,  until  very 
recently,  the  same  was  true  for  the  Attorney  General's  Office.^ 
While  DPS  keeps  a  manual  record  of  incidents  that  are  reported  to 
the  police  department,  it  does  not  maintain  a  record  of  the 
ultimate  disposition  of  these  incidents.   Similarly,  until  a  few 
months  ago  when  a  computerized  recordkeeping  system  was 
installed,  the  Attorney  General's  Office  kept  only  a  manual  log 
of  matters  which  DPS  referred  for  prosecution,  but  no  record  of 
the  final  disposition  of  these  matters.   Thus,  it  was  nearly 
impossible  for  the  team  to  track  the  history  of  any  particular 
case.   In  addition,  there  appears  to  be  little  reconciliation 
between  the  records  of  DPS  and  those  of  the  Attorney  General's 
Office.   For  example,  DPS  records  indicate  that  there  were  235 
incidents  of  larceny  reported  in  1992,  while  the  records  of  the 
Attorney  General's  Office  show  that  DPS  referred  only  six  cases 
of  larceny  for  prosecution  in  1992. 

The  source  of  most  of  the  information  about  white-collar 
crime  contained  in  this  report  was  from  interviews  conducted  by 
the  assessment  team.   However,  because  the  team  lacked  any 
authority  to  compel  people  to  provide  information,  it  had  to  rely 
solely  on  voluntary  cooperation.   The  interviews  were  not 
conducted  under  oath  and,  thus,  do  not  have  the  same  reliability 
as  sworn  statements.   A  number  of  people  refused  to  cooperate 
because  they  feared  reprisal  from  government  officials.   While 
some  of  the  interviewees  had  firsthand  knowledge  of  wrongdoing, 
others  had  information  based  primarily  on  hearsay.   Given  the 
time  constraints,  the  team  was  not  able  to  verify  all  of  the 
information  contained  in  this  report.   The  team  made  a  concerted 
effort  to  ferret  out  any  unsubstantiated  rumors  and,  whenever 
possible,  to  corroborate  hearsay  information  through  other 
sources. 


°  In  mid-1994,  the  Attorney  General's  Office  installed  a 
computer  program  called  "DA's  Assistant"  which  will  allow  the 
attorneys  to  keep  track  of  matters  referred  for  prosecution,  the 
status  of  pending  investigations  and  prosecutions,  and  the  final 
disposition  of  matters. 
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2 .    Reported  Incidents  and  Allegations  of  White-Collar 

Crine 

The  most  significant  white-collar  crime  prosecution  of  an 
American  Samoan  to  date  was  in  August  1988  when  Fofo  I.F.  Sunia, 
the  delegate  to  the  U.S.  House  of  Representatives,  was  convicted 
in  district  court  in  Washington,  D.C.  of  engaging  in  a  payroll- 
padding  scheme.   Despite  this  conviction,  Sunia  was  welcomed  back 
into  government  service  by  ASG. 

Clearly,  as  reported  in  interview  after  interview,  most  of 
the  white-collar  crime  in  American  Samoa  involves  the  misuse  and 
theft  of  government  funds  and  property.   There  are  allegations  of 
government  fraud  involving  almost  every  ASG  Department.   The 
amounts  allegedly  stolen  range  from  minuscule  sums  to  the 
millions.   The  incidents  of  such  crime  revealed  to  the  assessment 
team  are  set  forth  in  Section  XVI  of  this  report.   While  the  team 
believes  that  each  of  the  incidents  is  based  on  reliable 
information,  for  the  reasons  stated  above,  none  should  be  viewed 
as  documented  proof  that  a  crime  in  fact  occurred. 

The  assessment  team  found  sufficient  allegations  of  criminal 
activity  to  predicate  the  initiation  of  criminal  investigations 
of  individuals  in  the  American  Samoa  House  of  Representatives  and 
the  following  ASG  Departments: 

Department  of  Agriculture 

Office  of  Economic  Development  and  Planning 

Department  of  Education 

Department  of  Legal  Affairs,  Immigration  Office 

Department  of  Health  Services 

Department  of  Parks  and  Recreation 

Department  of  Port  Administration 

Office  of  Procurement 

Department  of  Public  Safety,  Corrections  Bureau  and  Bureau 

of  Motor  Vehicle  and  Highway  Safety 
Department  of  Public  Works 
Territorial  Administration  on  Aging 
Department  of  the  Treasury 

Many  of  the  allegations  centered  on  conflicts  of  interest  in 
the  award"ing  of  government  contracts  to  individuals  who  were 
related,  either  directly  or  through  extended  families,  to  the 
officials  approving  the  contracts.   Other  allegations  involved 
the  abuse  of  government  funds,  such  as  questionable  travel 
expenses  or  the  use  of  government  manpower  and  materials  for 
personal  benefit. 

Many  of  the  allegations  were  apparently  reported  to  DPS,  the 
Attorney  General's  Office,  the  Fono,  and  the  Governor's  Office. 
The  local  newspapers  printed  stories  detailing  the  alleged 
wrongdoing  as  well.   Despite  this  public  awareness,  very  few 
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investigations  were  ever  initiated. 

In  a  number  of  cases  where  it  was  clear  that  an  ASG  official 
had  embezzled  money  from  the  government,  rather  than  prosecute 
the  guilty  official,  the  person  was  simply  terminated  from 
office.   In  at  least  one  instance,  the  individual  was  actually 
reassigned  to  another  government  position. 

In  the  instances  where  DPS  did  open  an  investigation,  few 
resulted  in  prosecution.   A  number  of  investigations  were  stopped 
at  the  order  of  superiors  without  explanation.   In  other  matters 
where  the  investigations  were  completed  and  referred  to  the 
Attorney  General's  Office  for  prosecution,  the  cases  were 
declined  for  unexplained  or  questionable  reasons. 

3 .    Contributing  Factors  to  the  White-Collar  Crime 
Problem 

a.  Lack  of  Accountability 

Many  of  the  past  audits  of  ASG  finances  revealed  problems 
which  warranted  further  examination  or  investigation  and  should 
have  resulted  in  prosecution  of  some  of  the  offenses  cited  in 
this  report.   However,  more  often  than  not,  the  audits  merely 
recommended  ways  in  which  funds  should  be  disbursed  in  the  future 
and  requested  ASG  to  reimburse  the  disallowed  expenses.   Although 
ASG  has  developed  financial  recovery  plans  in  the  past, 
subsequent  audits  indicate  that  key  elements  of  the  plans  were 
never  implemented. 

Almost  every  audit  report  and  study  of  ASG  finances  in  the 
last  ten  years  has  concluded  the  same  thing:   there  is  no 
effective  system  of  checks  and  balances  in  the  ASG 
infrastructure,  creating  an  environment  in  which  there  is  little 
accountability.^   Coupled  with  inadequate  oversight  by  the 
Department  of  the  Interior  and  other  federal  departments/agencies 
providing  money  to  the  territory,  the  result  has  been  a  local 
government  in  which  fraud  and  abuse  is  allowed  to  continue 
unchecked  while  financial  conditions  worsen.   Despite  these 
compounding  problems,  little  corrective  action  has  been  taken. 

b .  Fa ' a  Samoa 

Any  analysis  of  the  white-collar  crime  problem  in  American 
Samoa  must  take  into  consideration  the  territory's  unique 


'  A  striking  example  of  the  lack  of  accountability  is  the 
recent  refusal  by  the  Fono  to  allow  an  audit  of  its  financial 
records  by  ASG's  Territorial  Audit  Office  after  allegations  were 
made  that  Fono  members  had  abused  their  travel  vouchers  and 
intentionally  overspent  the  budget. 

17 


80 


bicultural  society. 

Each  of  the  seventy-six  villages  in  the  territory  is 
comprised  of  a  group  of  aiga  (extended  families) .   The  aiga  is 
headed  by  a  matai  (chief)  who  represents  the  family  on  the 
village  council.   The  matai  holds  title  to  all  assets  of  the 
aiga. 

The  relations  among  Samoans  through  their  extended  families 
—  part  of  Fa 'a  Samoa  (the  Samoan  way  of  life)  —  is  a  pervasive 
influence  that  cannot  be  underestimated.   It  is  omnipresent  in 
business,  politics  and  almost  every  other  aspect  of  Samoan 
society. 

Fa ' a  Samoa  affects  the  criminal  justice  system  in  a  number 
of  different  ways.   As  revealed  during  this  assessment,  conflicts 
of  interest  arising  from  family  relations  often  result  in  the 
violation  of  procurement  rules  where  an  ASG  official  gives 
preference  to  a  relative  in  the  awarding  of  a  government 
contract.   As  also  learned  during  this  assessment,  the  influence 
of  an  important  family  can  cause  DPS  to  overlook  a  crime  or  stop 
an  investigation  in  progress.   Where  investigations  do  go 
forward,  witnesses  may  be  reluctant  to  cooperate  where  a  family 
member,  even  a  distant  relative,  is  involved.   In  addition,  the 
assessment  team  heard  numerous  reports  that  in  prior 
administrations,  matters  would  be  referred  to  the  Attorney 
General's  Office  for  prosecution  and  no  action  would  be  taken,  or 
if  charges  were  filed,  lenient  plea  agreements  were  arranged. 

The  almost  limitless  reach  of  the  extended  family  can  also 
make  finding  an  impartial  jury  a  difficult  task.   Eight  of  the 
nine  Assistants  in  the  Attorney  General's  Office  are  non-Samoan 
and,  thus,  not  likely  to  know  whether  prospective  jurors  are 
related  through  extended  families  to  a  defendant  or  witness  in  a 
case.   For  this  reason,  the  current  Attorney  General  makes  an 
effort  to  participate  in  the  selection  of  the  jury  in  every 
criminal  case  tried  by  the  non-Samoan  Assistants. 

An  equally  important  cultural  consideration  is  the  Samoan 
custom  of  communal  ownership.   All  of  the  property  of  an  aiga  is 
communally  owned  by  its  members.   There  are  some  who  believe  that 
the  tradl-tional  Samoan  view  that  property  and  wealth  are  communal 
assets  may  have  fostered  a  similar  view  toward  government 
property,  particularly  among  the  older  generation  in  power.   Many 
believe  that  Fa 'a  Samoa  lies  at  the  heart  of  the  ASG ' s  current 
financial  problems. 

The  ways  in  which  Western  values  can  sometimes  clash  with 
Samoan  customs  is  the  subject  of  a  book  that  was  recommended  to 
the  assessment  team  by  many  people  in  American  Samoa  as 
background  material  for  this  report.   The  book  was  written  by  an 
American  woman  who  met  a  Samoan  in  the  United  States,  married  him 
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and  moved  to  Samoa.   In  her  book  about  the  differences  between 
Western  and  Samoan  customs,  she  discusses  the  Samoan  custom  of 
communal  ownership,  relating  a  situation  where  she  had  accused  a 
relative  of  her  husband  of  stealing  one  of  her  belongings: 
"Stealing,  I  learned,  was  a  Western  term  and  was  never  to  be  used 
in  connection  with  a  Samoan,  particularly  Samoan  relatives. 
Property,  mine  included,  belonged  to  the  entire  family. "^° 

There  are  some  Samoans  who  believe  that  federal  standards  of 
law  enforcement  should  not  be  applied  to  the  territory.   The 
local  newspaper,  the  Samoa  News,  recently  printed  a  letter 
written  by  Moaali'itele  Tu'ufuli,  a  member  of  the  American  Samoa 
Senate,  to  the  Governor  of  American  Samoa,  blasting  the  Attorney 
General  for  "wast[ing]  a  lot  of  time  and  money  on  questionable 
investigations  and  prosecutions."   In  particular.  Senator 
Tu'ufuli  was  angered  by  an  investigation  into  the  activities  of  a 
company  with  which  the  Senator  was  associated.   The  Senator's 
letter  closed  with  the  following  statement: 

Honorable  Governor,  I  ask  you  to  counsel  the 
Attorney  General  and  his  staff  that  this  is  not  the 
United  States  of  America.   Samoa  is  a  small  place  where 
our  family  good  name,  dignity,  and  land  are  most 
important  to  a  quiet  enjoyment  of  life.^^ 

4 .    Effects  of  Government  Fraud  on  ASG  Finances 

ASG ' s  General  Fund  deficit  has  been  steadily  increasing  over 
the  years.   As  of  March  31,  1993,  ASG  had  an  estimated  adjusted 
Unreserved  Fund  deficit  of  over  $53  million  (or  an  estimated 
unadjusted  Unreserved  Fund  deficit  of  over  $22  million. )^^   In 
September  1993,  ASG  had  to  borrow  over  $10,680,000  from  FEMA  in 


^°  Calkins,  Fay  G. ,  My  Samoan  Chief  (1962),  at  44. 

^^  Samoa  News,  Nov.  1,  1994,  at  12. 

^^  Office  of  the  Inspector  General,  Dep't.  of  the  Interior, 
"Audit  Report  of  Estimated  Financial  Condition,  American  Samoa 
Government"  (June  1994) . 

Among  the  estimated  adjustments  that  DOI-OIG  auditors  believe 
should  be  made  to  the  Unreserved  Fund  balance  of  ASG's  General  Fund 
include  $9.9  million  in  excess  federal  grant  drawdowns,  $5.2 
million  in  FEMA  bills  of  collection  and  unresolved  questioned 
costs,  $4.6  million  in  other  federal  grantor  unresolved  questioned 
costs,  and  $5  million  in  income  tax  refunds. 

As  of  June  1994,  the  ASG  Treasury  Department  had  not  completed 
the  September  30,  1992  or  the  March  31,  1993  General  Fund  trial 
balance. 
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order  to  repay  some  of  its  debts.   While  it  is  not  known  how  much 
of  the  deficit  is  due  to  fraud  and  abuse,  there  is  no  question 
that  government  fraud  of  the  kind  cited  in  this  report  has 
contributed  significantly  to  the  territory's  worsening  financial 
condition. 

In  May  1994,  Governor  Lutali  testified  before  the 
Subcommittee  on  Interior  and  Related  Agencies  of  the  U.S.  Senate 
Appropriations  Committee  regarding  the  American  Samoa  budget  for 
fiscal  year  1995.   He  spoke  of  ASG's  inability  to  assess  their 
financial  situation  because  of  an  inherently  malfunctioning 
computer  system,  the  increasing  deficit,  and  alleged  abuse  and 
mismanagement  of  government  funds  which  he  envisioned  would  be 
investigated  and  prosecuted  by  DOJ  personnel.   Despite  these 
problems,  the  Governor  anticipated  new  federal  grants,  beyond 
DOI ' s  operations  grant  of  $23,090,000  and  millions  of  dollars  in 
other  federal  grants,  including  a  $2.4  million  food  stamp  program 
funded  by  the  U.S.  Department  of  Agriculture  and  $5.5  million 
from  DOI  capital  improvement  projects.   American  Samoa  is  seeking 
an  additional  $3  million  in  seed  money  from  the  U.S.  Congress  for 
a  sports  complex  (ASG  has  offered  to  host  the  1997  South  Pacific 
Mini-Games) . 

D.    Assessment  of  the  Adequacy  of  the  Current  System  in 
Addressing  the  Existing  White-Collar  Crime  Problem 

The  number  of  allegations  of  fraud  by  officials  within 
almost  every  ASG  Department  is  grounds  for  serious  concern.   Many 
of  the  incidents  revealed  to  the  assessment  team  were  well  known 
by  the  local  residents,  yet  had  never  been  addressed  by  law 
enforcement.   As  a  result,  many  American  Samoans  seem  to  have 
lost  faith  in  the  ability  of  their  local  government  to  remedy  the 
existing  white-collar  crime  problem. 

The  assessment  team  concluded  that  while  there  are  a  variety 
of  contributing  factors  for  the  failure  of  the  current  system  in 
American  Samoa  to  adequately  address  the  white-collar  crime 
problem,  the  following  deserve  to  be  highlighted: 

1.    Fundamental  Problems  at  the  Department  of  Public 
Safety 

First,  there  are  fundamental,  internal  problems  at  DPS, 
discussed  above,  which  affect  its  overall  law  enforcement 
capabilities,  e.g. .  disorganization  within  its  ranks,  inadequate 
compensation  of  officers,  poor  facilities,  lack  of  a 
communications  system,  problems  with  unauthorized  use  of 
databases,  etc.   These  basic  problems,  coupled  with  a  lack  of 
training  and  experience  of  DPS  officers  in  handling  complicated 
financial  or  government  fraud  investigations,  severely  limit  the 
ability  of  DPS  to  address  the  white-collar  crime  problem  in 
American  Samoa. 
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2  .    Lack  of  Subpoena  j\u1:horitv 

Second,  American  Sanoan  law  does  not  provide  law  enforcement 
with  any  authority  to  issue  subpoenas  prior  to  the  filing  of 
formal  charges.   Currently,  the  only  method  available  to  local 
investigators  of  obtaining  evidence  from  individuals  unwilling  to 
cooperate  is  through  the  execution  of  a  search  warrant.   The 
absence  of  authority  under  local  law  to  compel  the  production  of 
testimonial  and/or  documentary  evidence  is  a  severe  handicap  to 
law  enforcement  attempting  to  investigate  complicated  white- 
collar  crime  cases. 

From  a  practical  standpoint,  federal  subpoenas  and  other 
investigative  processes  of  federal  law  enforcement  agencies  have 
little  enforceability  in  the  absence  of  a  federal  court  in 
American  Samoa. 

3 .   Absence  of  Certain  Criminal  Statutes  in  American 
Samoan  Law 

Third,  the  American  Samoa  Code  Annotated  (A.S.C.A.)  lacks 
criminal  statutes  in  several  important  areas.   While  it  was  not 
feasible  for  the  assessment  team  to  perform  an  exhaustive 
analysis  of  the  A.S.C.A.,  it  is  noted  that  the  Code  does  not 
contain  a  general  fraud  statute,  a  computer  fraud  statute,  or  a 
statute  prohibiting  bank  fraud  against  a  financial  institution 
other  than  Development  Bank  of  American  Samoa. '^ 


13 


In  the  area  of  government  fraud,  the  offense  of  making  a 
false  statement  to  a  government  official  is  classified  only  as  a 
misdemeanor.   A.S.C.A.  Section  46.4607  makes  it  a  class  B 
misdemeanor  (punishable  by  up  to  six  months  imprisonment)  for  a 
person  to  make  a  materially  false  declaration  for  the  purpose  of 
misleading  a  public  servant  in  the  performance  of  his/her  duty. 
The  statute  also  provides  an  affirmative  defense  to  the  crime  if 
the  declarant  retracted  the  false  statement,  unless  the 
retraction  was  made  after  the  falsity  of  the  statement  was 
exposed,  or  the  public  servant  took  substantial  action  in 
reliance  on  the  statement.   Apart  from  the  fact  that  the  crime  is 
only  a  misdemeanor,  the  standards  of  proof  are  rather  exacting. 
Under  A.S.C.A.  Section  46.4608,  persons  may  not  be  convicted  of 
this  crime  absent  proof  of  the  falsity  of  the  statement  by  (1) 
the  direct  evidence  of  two  witnesses;  (2)  the  direct  evidence  of 
one  witness  together  with  strongly  corroborating  circumstances; 
(3)  demonstrative  evidence  which  conclusively  proves  the  falsity 


^^  A.S.C.A.  Section  28.0111  makes  it  a  felony  for  any 
director,  officer,  employee,  or  agent  of  the  Development  Bank  of 
American  Samoa  to  embezzle,  steal  or  misapply  money  of  the  bank; 
make  any  false  entry  in  a  book,  report  or  record;  or  perform  any 
other  fraudulent  act. 
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of  the  statement;  or  (4)  a  directly  contradictory  statement  by 
the  defendant  under  oath  together  with  (a)  direct  evidence  of  one 
witness  or  (b)  strongly  corroborating  circumstances  or  (c)  a 
judicial  admission  by  the  defendant  that  he  made  the  statement 
knowing  it  was  false. 

Pursuant  to  A.S.C.A.  Section  12.0219(a),  violations  of  the 
procurement  laws  are  also  class  B  misdemeanors.   The  only 
exception  is  Section  12.0219(b),  which  makes  it  a  class  C  felony 
(punishable  by  imprisonment  up  to  seven  years)  for  any  person  to 
give  or  receive  anything  of  value  for  the  purpose  of  securing  or 
influencing  the  award  of  a  procurement  contract. 

Most  of  the  white-collar  crime  prosecutions  in  American 
Samoa  are  charged  under  the  stealing  and  embezzlement  statutes, 
both  of  which  are  class  C  felonies. 

4 .    Absence  of  a  U.S.  District  Court  to  Enforce 
Federal  Law 

Fourth,  American  Samoa  is  the  only  territory  of  the  United 
States  that  is  not  included  in  the  jurisdiction  of  a  federal 
district  court.   While  the  federal  crimes  set  forth  in  Part  I  of 
Title  18  apply  in  most  instances  to  American  Samoa  (18  U.S.C. 
Section  5) ,  there  is  no  district  court  with  jurisdiction  over 
federal  crimes  generally  in  American  Samoa  and  no  enforcement 
apparatus. ^* 

Typically,  except  as  provided  by  statute,  venue  for  a 
criminal  prosecution  is  in  the  district  where  the  offense  was 
committed.   Fed.  R.  Crim.  P.  18.   See  also.  U.S.  Constitution, 
Article  III,  Section  2,  cl.  3.   Pursuant  to  this  constitutional 
authority.  Congress  enacted  18  U.S.C.  Section  3238  which 
provides: 

The  trial  of  all  offenses  begun  or  committed  .  .  . 
out  of  the  jurisdiction  of  any  particular  State  or 
district,  shall  be  the  district  in  which  the  offender, 
or  any  one  of  two  or  more  joint  offenders,  is  arrested 
or  is  first  brought;  but  if  such  offender  or  offenders 
are  not  so  arrested  or  brought  into  any  district,  an 
indictment  or  information  may  be  filed  in  the  district 
of  the  last  known  residence  of  the  offender  or  of  any 
one  of  two  or  more  joint  offenders,  or  if  no  such 


^*  In  particular  instances.  Congress  has  vested  in  the  United 
States  District  Court  for  the  District  of  Hawaii  jurisdiction  of 
certain  cases  arising  in  American  Samoa,  such  as  actions  arising 
under  provisions  of  the  Clean  Water  Act,  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  and  the  Intervention  on  the  High 
Seas  Act. 
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residence  is  known  the  indictment  of  information  may  be 
filed  in  the  District  of  Columbia. 

The  problems  with  relying  on  Section  3238  to  prosecute  an 
American  Samoan  in  Hawaii,  assuming  Hawaii  were  the  place  to 
which  he/she  was  "first  brought,"  were  identified  by  the 
Criminal  Division  of  the  Justice  Department  as  follows: 

"First,  Title  18  United  States  Code  extends  to 
American  Samoa  (18  U.S.C.  Section  5),  but  American 
Samoa  is  not  within  the  jurisdiction  of  any  district 
court.   Second,  18  U.S.C.  Section  3238,  which  relates 
to  the  venue  for  offenses  committed  outside  the 
jurisdiction  of  a  State  or  district  is  of  limited 
utility,  because  it  may  require  indictment,  and 
possibly  trial,  in  the  District  of  Columbia.   Third,  18 
U.S.C.  Section  3041,  which  relates  to  the  issuance  of 
arrest  warrants  and  the  removal  of  prisoners  to  federal 
courts  that  have  cognizance  over  the  offense,  by 
federal  judges,  or  magistrates,  or  by  certain  state 
officials  does  not  apply  to  judges  or  officers  on 
American  Samoa.   The  Criminal  Division  therefore 
recommend[s]  [the  enactment  of  new  legislation  so]  that 
the  venue  for  federal  crimes  committed  on  American 
Samoa  be  laid  in  the  U.S.  District  Court  for  the 
District  of  Hawaii,  and  that  the  United  States  Attorney 
for  the  District  of  Hawaii  be  clearly  authorized  to 
prosecute  such  offenses.   In  addition,  the  judges  on 
American  Samoa  appointed  by  the  Secretary  of  the 
Interior  should  be  authorized  to  issue  arrest  and 
search  warrants  and  to  order  the  transfer  or  removal  of 
prisoners  to  the  District  of  Hawaii.   This  could  be 
done  by  an  amendment  of  18  U.S.C.  Section  3041  or  by  a 
special  provision  applicable  to  American  Samoa  that 
would  be  codified  in  Title  48.**^^ 

The  absence  of  a  federal  court  in  American  Samoa,  or  a 
convenient  federal  court  with  jurisdiction  over  cases  arising  in 
the  territory,  has  caused  the  federal  departments  and  agencies 
responsible  for  enforcing  the  federal  laws  applicable  to  American 
Samoa  to  try  to  initiate  proceedings  through  the  Attorney 
General 's' 'Off ice  under  American  Samoan  law.   Generally,  this  has 
not  proven  effective  or  satisfactory.   Indeed,  during  the 
eighteen  months  (1985-87)  that  the  DOI  Inspector  General's  field 
office  was  open  in  American  Samoa,  the  OIG  Special  Agent  was 
unable  to  get  the  Attorney  General's  Office  to  prosecute  anyone 
with  political  "connections." 


^^  Letter  from  the  Office  of  Legal  Counsel,  U.S.  Dep't.  of 
Justice  to  U.S.  Dep't.  of  the  Interior  (Dec.  23,  1987). 
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5.   Law  Enforcement's  Need  for  Greater  Independence 

The  final  factor  is  the  most  difficult  to  identify  and, 
thus,  the  most  difficult  to  confront.   It  deals  with  the 
inappropriate  degree  of  influence  in  the  American  Samoa  criminal 
justice  system  through  extended  family  relations  and  politics.   A 
number  of  different  circumstances  contribute  to  the  frequency 
with  which  such  conflicts  of  interest  arise,  including  the  small 
size  and  insular  nature  of  the  territory,  the  seemingly  limitless 
reach  of  the  extended  family  in  Samoan  culture,  and  the  relative 
infancy  of  a  local  government  still  attempting  to  develop 
internal  checks  and  balances.   Any  plan  to  control  white-collar 
crime  in  American  Samoa  must  include  ways  to  handle  potential 
conflicts  of  interest  arising  from  personal,  financial  and 
political  connections. 

As  appointees  of  the  Governor,  both  the  DPS  Commissioner  and 
the  Attorney  General  are  potentially  subject  to  political 
influence  in  carrying  out  their  respective  law  enforcement 
responsibilities.   Although  apparently  not  a  problem  in  the 
current  administration,  the  assessment  team  was  apprised  of 
numerous  instances  in  the  past  where  political  pressure  was  used 
to  stop  criminal  investigations.   To  ensure  that  police  and 
prosecutors  are  insulated  from  political  influence,  it  is 
imperative  that  they  have  sufficient  independence. 

Local  law  currently  provides  that  in  cases  where  an 
investigation  or  prosecution  by  the  Attorney  General  may  result 
in  a  personal,  financial  or  political  conflict  of  interest,  the 
Attorney  General  can  petition  the  Governor  to  appoint  independent 
counsel.   As  stated  above,  however,  the  Governor  has  only  once 
utilized  this  provision,  and  in  that  case,  no  prosecution 
resulted  from  the  independent  counsel's  findings  that  there  was 
sufficient  evidence  of  a  crime. 

There  has  been  much  discussion  in  American  Samoa  about 
changing  the  office  of  Attorney  General  from  an  appointed  to  an 
elected  position.   Opponents  to  this  idea,  however,  argue  that  an 
elected  Attorney  General  would  simply  become  beholden  to  the 
powerful  families  in  the  territory.   With  only  10,000  American 
Samoans  generally  voting  in  an  election  year,  the  race  for 
Attorney  General  could  be  determined  by  as  few  as  200  votes,  the 
equivalent  of  a  voting  block  of  one  extended  family. 

Another  possible  solution  is  the  appointment  of  a  special 
prosecutor  to  investigate  and  prosecute  crimes  under  Samoan  law. 
A  successful  model  for  this  type  of  appointment  can  be  found  in 
the  Republic  of  Palau.   The  Special  Prosecutor  in  Palau  is 
appointed  for  a  term  of  five  years  by  the  President  of  Palau  and 
confirmed  by  the  Senate.   He/she  must  be  licensed  to  practice 
before  all  courts  in  the  Republic  of  Palau  and  any  other 
recognized  jurisdiction.   The  Special  Prosecutor  cannot  be 
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removed  except  for  cause  and  without  the  President  first 
consulting  the  President  of  the  Senate  and  the  Speaker  of  the 
House  of  Delegates  and  receiving  their  concurrence.   The  duties 
of  the  Special  Prosecutor  include  investigation  and  prosecution 
of  violations  of  the  laws  of  the  Republic  of  Palau  and  any  of  its 
sixteen  states.  ^^ 

In  American  Samoa,  it  would  appear  that  the  Governor  alone, 
and  not  DOI,  has  the  authority  to  appoint  a  special  prosecutor  to 
prosecute  crimes  under  Samoan  law.   In  1983,  Congress  enacted 
legislation  (48  U.S.C.  Section  1662a)  providing  that  amendments 
or  modifications  to  the  American  Seunoa  Constitution  may  be  made 
only  by  acts  of  Congress.   The  congressional  debate  on  the 
legislation  indicated  concern  about  DOI  meJcing  unilateral 
modifications  of  the  American  Samoa  Constitution.   Under  the 
American  Samoa  Constitution,  the  Governor  is  generally  authorized 
to  make  executive  appointments.   To  the  extent  that  an 
appointment  of  a  special  prosecutor  by  DOI  could  be  construed  as 
conflicting  with  or  modifying  the  Governor's  appointment 
authority,  the  appointment  would  be  a  modification  of  the 
American  Samoa  Constitution  and  thus  a  violation  of  48  U.S.C. 
Section  1662a. 

The  appointment  by  DOI  of  a  special  prosecutor  to  handle 
violations  of  federal  law  applicable  to  American  Samoa,  on  the 
other  hand,  would  not  violate  the  American  Samoa  Constitution. 

E.    Assessment  of  the  Training  Needs  of  American  Samoa  Law 
Enforcement  and  Prosecution  Personnel 

1.    DPS  Officers/Investigators 

DPS  currently  lacks  even  basic  training.   Before  its 
officers  can  be  expected  to  engage  in  complicated  white-collar 
crime  investigations,  they  must  receive  basic  training  in  areas 
such  as  (a)  the  laws  governing  search  and  seizure,  arrest, 
detention,  and  civil  rights;  (b)  interview  and  interrogation 
techniques;  (c)  defensive  tactics;  (d)  report  writing; 
(e)  testifying  in  court;  and  (f)  forensic  science  techniques. 

Any  subsequent  training  in  the  area  of  government  fraud 
investigations  should  include  instruction  on  how  to  use  ASG's 
computer  system,  the  Financial  Information  Management  System 
(FMIS) .   With  proper  instruction,  officers  can  use  FMIS  to  trace 
the  flow  of  money  through  drawdowns,  invoices  and  other  documents 
relating  to  certain  grants  (where  the  money  has  not  been 
commingled) .   Although  FMIS  has  been  undependable  in  the  past  in 
producing  reliable  financial  statements,  it  can  provide  at  least 


^^  Telephone  interview  with  William  T.  Whisenhunt,  Special 
Prosecutor  for  the  Republic  of  Palau  (Dec.  1994) . 
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some  kind  of  a  paper  trail  to  help  investigators  determine 
whether  there  has  been  any  fraudulent  use  of  government  funds. 

2 .    Prosecutors 

There  is  currently  a  wide  disparity  in  the  escperience  level 
of  the  lawyers  in  the  Attorney  General's  Office  (ranging  from 
four  to  twenty  years) .   There  is  no  in-house  training  program  of 
any  kind.   The  Office  budget  includes  funds  for  each  Assistant  to 
attend  one  off -island  conference  per  year. 

The  less  experienced  attorneys  would  greatly  benefit  from  an 
on-going  training  program  in  trial  skills  and  strategies,  rules 
of  evidence,  witness  preparation,  use  of  summary  charts  and  other 
types  of  graphic  evidence,  etc. 
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U.  S.  Department  of  Justice 

Office  of  Legislative  Affairs 


Office  of  the  Afisistanl  Aaoraey  General  Washingum.  D.C.    20530 


January  30,  1996 


The  Honorable  Elton  Gallegly 

Chairman 

Subcommittee  on  Native  American 

and  Insular  Affairs 
Committee  on  Resources 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

This  responds  to  the  questions  posed  in  your  letter  of 
September  13,  1995,  following  up  on  the  Subcommittee's  hearing  of 
August  3,  1995,  concerning  white  collar  crime  in  American  Samoa. 
The  questions,  and  our  responses  thereto,  follow. 

Question:   You  indicated  in  your  prepared  statement  that  audits 
indicated  that  competitive  bidding  practices  may  have  been 
ignored  and  circumvented  and  may  have  resulted  in  conflicts  of 
interest  and  abuse  of  governmental  funds  by  government  officials. 
How  could  these  problems  be  limited  if  American  Samoa  followed 
the  federal  procurement  procedures  prescribed  by  the  U.S.  Code  of 
Federal  Regulations? 

Answer:   Imposing  federal  procurement  procedures  on  the 
American  Samoa  Government  is  not  likely  to  avoid  or  limit 
conflict  of  interest  problems  or  the  abuse  o-f  federal  funds. 
Federal  grant  policy  provides  that  state  and  local 
governments  (including  territories)  follow  their  own  rules 
and  procedures  rather  than  those  of  the  federal  government. 
American  Samoa  appears  to  have  adequate  procurement  rules. 
The  key  lies  in  ensuring  compliance  with  those  rules. 

Question:   How  could  adhering  to  federal  financial  accounting 
standards  and  practices  deter  fraud  and  abuse? 

Answer:   In  our  view,  it  would  certainly  be  advisable 
for  the  American  Samoa  Government  to  comply  with 
generally  accepted  accounting  standards.   Adherence  to 
such  standards  might  assist  in  deterring  fraud  and 
abuse  by  improving  accountability,  so  that  fraud  and 
abuse  could  be  more  easily  detected.   In  addition,  the 
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effort  required  to  meet  rigorous  accounting  standards 
would  help  raise  the  consciousness  of  government 
officials  to  the  importance  of  sound  financial 
management  practices.   However,  a  more  effective 
deterrent  to  fraud  and  abuse  would  be  a  strong  law 
enforcement  presence  and  vigorous  prosecution  of  those 
who  violate  federal  and  territorial  laws.   With  respect 
to  which  standards  the  American  Samoa  Government  should 
adopt,  we  would  recommend  the  state  and  local 
government  standards  developed  by  the  Government 
Accounting  Standards  Board. 

Question:   Have  you  provided  assistance  to  American  Samoa  to 
develop  legislation  to  address  gaps  in  American  Samoa  criminal 
law? 

Answer:   We  have  not  provided  such  assistance  to  date. 
As  noted  in  the  testimony  of  Deputy  Assistant  Attorney 
General  Richard  before  the  Subcommittee  on  August  3, 
1995,  however,  the  Department  of  Justice  is  working 
with  the  Department  of  the  Interior  to  develop  an 
appropriate  solution  to  crime  problems  in  American 
Samoa.   Such  a  solution  could  include  the  extension  of 
limited  federal  court  jurisdiction  from  the  District  of 
Hawaii  to  American  Samoa. 

Question:   What  are  the  projected  federal  costs  of  the  various 
options  to  extend  federal  district  court  jurisdiction  to  American 
Samoa?   If  these  figures  are  not  available,  would  you  submit 
preliminary  estimates  for  the  record. 

Answer:   We  estimate  that  the  costs  for  the  United  States 
Attorneys  in  extending  jurisdiction  to  American  Samoa  would 
be  about  $575,000  per  year.   This  estimate  —  which  is  very 
rough  and  subject  to  change  —  assumes  an  office  staffed  in 
American  Samoa,  consisting  of  two  Assistant  United  States 
Attorneys,  one  paralegal,  and  two  support  staff  members.   It 
also  assumes  $25,000  in  security-related  expenses. 
Preliminary  estimates  of  costs  that  would  be  incurred  by  the 
U.S.  Marshals  Service  range  from  approximately  $300,000  to 
$3  60,000.   These  estimates  assume  that  court  would  be  held 
in  American  Samoa  (and  not,  for  example,  in  Hawaii) .   We 
note  that  these  estimates  relate  solely  to  costs  likely  to 
be  incurred  by  this  Department  (other  than  the  FBI,  which  is 
discussed  in  the  next  question)  and  do  not  include  any 
construction  costs  (e.g. .  for  a  courthouse  and/or  holding 
cells) .   We  further  note  that  the  Courts  would  also  incur 
expenses  if  jurisdiction  is  extended  to  American  Samoa.   In 
this  connection,  you  may  wish  to  contact  the  Administrative 
Office  of  the  United  States  Courts. 
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Question:   What  are  the  projected  costs  of  a  Federal  Bureau  of 
Investigation  office  in  American  Samoa? 

Answer:   We  estimate  the  cost  of  a  temporary  (i.e. . 
1  year,  as  described  in  Mr.  Richard's  testimony  of 
August  3,  1995)  assignment  of  an  FBI  agent  to  American 
Samoa  to  be  approximately  $150,000.    This  estimate  is 
based  on  the  2-year  assignment  of  an  FBI  agent  to  the 
Northern  Mariana  Islands  (also  a  joint  effort  with  the 
Department  of  the  Interior) ,  which  was  funded  for 
$3  00,000.   This  is  a  rough  estimate,  inasmuch  as  no 
office  space  has  been  identified  at  this  time.   As 
noted  in  Mr.  Richard's  testimony,  funding  for  this 
interim  assistance  is  to  be  provided  by  the  Department 
of  the  Interior,  subject  to  the  availability  of 
appropriations . 

We  trust  that  these  answers  are  responsive  to  your 
questions.   Please  feel  free  to  call  upon  us  if  we  may  be  of 
additional  assistance  in  connection  with  this  or  any  other 
matter. 


Sincere! 


)is  f/< 

Assistant  Attorney  General 


If 


Honorable  Eni  F.H.  Faleomavaega 
Ranking  Minority  Member 
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OFFICE  OF  THE  GOVERNOR 

American  Samoa  Qovemmem 
Pago  Pago,  American  Samoa  96799 

A.P.  Lutaii,  Govsmor  February  9,  1996  Tei«phon»:(084)a33-4ne 

Tauasa  P.  Sumo.  It.  Governor  ft:  (884)  63A.S2ta 

Serial:      131 


Honorable  Elton  Gallcgly, 

Chaiiinan,  Subcommittee  on  Native  American 

and  Insular  Affairs 
Couimittcc  on  Resources 
1522  Longworth  House  Office  Building 
Washington,  D.C.  20215 

Dear  Chaiiman  Gallcgly: 

I  apologize  for  the  delay  in  responding  to  the  questions  which  you  forwarded  to  me  in 
September,  1995  following  the  Subcommittee's  hearing  on  White  Collar  Crime  in  American 
Samoa.  I  am  enclosing  answers  to  your  questions  together  with  some  pertinent  statutory 
material.  I  appreciate  the  cooperation  of  the  Subcommittee  staff  in  keeping  the  hearing  record 
open  for  this  response. 

Since  the  hearing  on  White  Collar  Crime,  I  have  sent  letters  on  this  subject  to  Auomey 
General  Janet  Reno  and  Secretary  of  the  Interior  Bruce  Babbitt.  Copies  of  those  letters  are 
enclosed  for  inclusion  in  the  hearing  record. 


Sincerely, 


<^/^fuU- 


A.P.  LUTALI 
Governor 


Enclosures: 


cc:       Delegate  Eni  F.H.  Faleomavaega  (w/enclosures) 
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Subcymmincc  on  Native  American  and  Insular  Affairs 
Hearing  on  American  Samoa  White  Collar  Crime 
August  3,  1995 


Answers  to  Questions  Submitted  to  Govprnnr  A.P.  T.iiTall 


1.  Q:     H.R.  13332  also  requires  American  Samoa  to  estahlL*  under  locaJ  law 

independently  audited,  semi-autonomous  agencies  for  certain  areas  of  public 
utilities  infrastructure,  In  order  to  expend  federal  funds  for  related  areas  of 
capital  Improvement  projects.  What  efforts  have  you  made  to  establish  semi- 
autonomous  agencies  in  American  Samoa? 

A:     Our  Legislature  has  established  the  American  Samoa  Community  College  (ASCC)  as 
an  autonomous  institution  and  the  American  Samoa  Power  Authority  (ASPA)  as  a 
semi-autonomous  agency.  Copies  nf  the  stamtory  charters  for  ASCC  and  ASPA  arc 
enclosed.   I  have  submitted,  and  the  Legislature  is  currently  considering,  a  bill  which 
would  establish  the  American  Samoa  Medical  Authority  (ASMCA)  as  a  semi- 
autonomous  agency.  A  copy  of  the  proposed  legislation  is  cndoscd. 

2.  Q:    What  are  you  doing  to  ensure  thai  federal  bidding  procedures  are  belug  followed 

for  capital  improvement  projects  In  American  Samoa? 

A:     i'.tuT  local  procurement  laws  Include  provisions  which  require  competitive  bidding.  In 
addition,  federal  construction  grants  rypically  cuntain  conditions  ajid  stipulations 
regarding  the  qualification  and  selection  uf  conuactors.  The  Attorney  General  and 
the  Chief  Procurement  Officer  arc  working  closely  with  the  CIP  Committee  to  make 
sure  thai  all  contract  awards  comply  with  applicable  federal  and  local  statutes. 

3.  Q:     Do  you  concur  that  the  poleutlal  for  conflicts  of  interest  and  abuse  can  be 

minimized  by  following  the  procurement  procedures  in  the  code  of  federal 
regiJatlons? 

A:     We  believe  diat  die  potential  for  conflict  of  interest  and  abuse  is  minimized  by 
fullowijag  local  procurement  rules,  which  are  similar  to  federal  procurement 
regulations,  and  by  following  the  federal  procurement  requirements  which  are 
specified  in  federal  giant  programs. 

4.  Q:     Your  statement  emphasizes  the  complexity  of  establishing  federal  criminal 

jurisdiction  in  American  Samoa  and  suggest  Held  h^arltig  be  held  In  American 
Samoa.  Why  do  you  believe  Congressional  field  bearing  are  necessary  given  the 
extent  of  testimony  being  presented  today? 


20-369  0-96 
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Subcominince  on  Native  American  and  Insular  Affairs 
Hearing  on  American  Samoa  White  Collar  Crime 
August  3,  1995 


Answers  to  Questions  Submitted  to  Governor  A.P.  Lutall.  page  two 


A:     Field  hearings  are  necessary  in  order  for  the  Subcommittee  to  understand  local 
conditions  and  to  leam  the  views  of  the  people  and  leaders  of  American  Samoa. 
Because  of  the  distance  and  expense  involved,  it  is  not  reasonable  to  expect 
representatives  of  our  affected  institutions  and  organizations  to  appear  at  hearings 
held  in  Washington,  D.C. .  The  question  of  federal  court  jurisdiction  in  American 
Samoa  has  been  smdied  and  debated  for  decades  by  attorneys,  judges,  scholars  and 
public  officials,  and  the  range  of  sensitive  issues  and  concerns  caimot  possibly  be 
covered  in  a  single  half-day  hearing. 

Q:     How  will  American  Samoa  address  the  significant  gaps  in  American  Samoa 
criminal  law  identified  in  the  Department  of  Justice  Report? 

A:     At  my  direction,  our  Attorney  General  is  working  with  the  local  legislature  to 
revise  and  upgrade  the  criminal  code  in  American  Samoa  and  to  cure  the 
deficiencies  identified  by  the  Justice  Department. 
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AMERICAN  SAMOA  GOVERNMENT 
PAGO  PAGO.  AMERICAN  SAMOA  96799 

LEGISLATURE  OF  AMERICAN  SAMOA 


CERTIFICATION 


Senate  Chamber 
October  1,  1992 

I  certiiy  that  Senate  Bill  No.  22-109  passed  third  reading  oo 
this  date  in  the  Senate  during  its  Sixth  Special  Session  of  the 
Twenty-second  Legislature  of  American  Samoa. 


'^£^crz> 


i/./K^ 


Leo'o  V.  Ma'o 

SECRETARY  OF  THE  SENATE 


House  Chamber 
October  8, 1992 


I  cettiQr  that  Senate  Bill  No.  22-109  passed  third  reading  on 
this  date  in  the  House  of  Representatives  during  its  Sixth 
Special  Session  of  the  Twenty-second  Legislature  of  American 
Samoa. 


E  OF  REPRESENTATIVES 
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S.B.  NO.  22-109  PUBLIC  LAW  NO.  22-><' 

THE  TWENTT-SECONT)  LEGISLATURE  OF  AMERICAN  SAMOA 
Sixth  Special  Session 


Dcgun  and  held  at  Fo^togo,  Tutaila,  American  Samoa 

OQ  Monday,  the  twenty-eighth  day  of  September 
one  thousand  nine  hundred  and  ninetv  two 


AN  ACT  EST.\BLISHING  AN  LNSTITUTION  OF  HIGHER  LEARNING  KNOWN  AS  THE 
A.MERICAN  SAMOA  COMMLT^ITY  COLLEGE  WITHIN  THE  EXECUTIVE  BRANCH  OF 
THE  GOVERN'MENT;  AND  CREATING  CHAPTER  20  UNDER  TITLE  16  ASCA. 


BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  AMERICAN  SAMOA: 

Section  1.       There  is  created  a  new  chapter  20  under  Title  16  which  reads: 

'Chapter  20 

AMERICAN  SAMOA  COMMUNTTY  COLLEGE 

Sections: 

162001  Establishment  of  American  Samoa  community  college. 

162002  Powers  and  duties  of  the  college. 

162003  Establishmem  of  the  board  of  higher  education. 

162004  Board  of  higher  education,  powers  and  duties. 

162005  President  of  the  college. 

162006  PersomieL 

162007  Assumption  of  Role. 

162008  BudgeL 

162009  Fiscal  Management 

162010  Independent  Audit  Reports,  Consultants,  Annual  Reports. 
16.2011  American  Samoa  community  college  land  grant  endowment  fund. 

16.2001  Establishment  of  the  American  Samoa  community  college. 

There  is  established  an  instimtion  of  higher  learning  known  as  the  American  Samoa 
community  college  within  the  executive  branch  of  the  government 
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162002  Powers  and  duties  of  the  college. 

The  American  Samoa  community  college: 

(1)  may  sue  and  be  sued; 

(2)  may  adopt  and  use  a  seal; 

(3)  may  make  contracts,  as  authorized  in  this  chapter,    '     " 

(4)  may  adopt,  amend  and  repeal  bylaws; 

(5)  may  purchase  or  lease  and  hold  personal  property  it  considers  necessary  or 
convenient  in  the  transaaion  of  its  business,  may  dispose  of  personal  property  held  by  it; 

(6)  has  the  power  in  the  name  of  the  government  to  purchase,  lease,  or  sell  real 
estate,  and  accept  title  to  that  real  estate  in  the  name  of  the  government;  to  accomplish  the 
purposes  of  this  chapter; 

(7)  may  procure  or  contract  for  the  procurement  of  supplies,  equipment,  materials, 
personal  services  other  than  by  employees,  and  construction  Vrith  any  public  or  private  entity 
upon  terms  and  conditions  as  it  finds  necessary  to  the  full  and  convenient  exerdse  of  its 
purposes  and  powers,  subjea  to  all  applicable  laws  and  rules  of  American  Samoa;  and  shall 
receive  and  account  for  its  inventory  of  materials; 

(8)  shall  develop  a  program  of  education  to  meet  the  current  and  future  needs  of 
American  Samoa,  which  shall  be  accredited  under  appropriate  procedures  existing  in  the 
United  Slates  for  higher  education; 

(9)  shall  develop  and  establish  a  Samoan  and  Pacific  Studies  Program  to  promote 
interest  in,  and  awareness  of  the  culture,  including  language,  and  affairs  of  American  Samoa 
and  other  islands  of  the  Pacific;  the  Samoan  and  Pacific  Studies  Program  shall  include,  but 
not  limited  to  programs  for  the  development  of  cultural,  educational,  training,  and  research 
programs  for  the  people  of  Polynesia  and  other  islands  of  the  Pacific. 

(10)  shall  develop  and  establish  an  Adult  Education  and  Literacy  Program  for 
American  Samoa; 

(11)  shall  develop  and  establish  a  program  in  response  to  Federal  laws  relating  to 
the  Land  Grant  Program; 

(12)  shall  fix  schedules  of  tuition  rates  and  fees  for  educational  service  and  shall 
establish  rules  and  procedures,  in  accordance  with  4.1001  et  seq.  for  the  provision  of  such 
services; 

(13)  may  accept  on  behalf  of  the  government  from  any  other  government  or 
governmental  agency,  or  from  any  other  public  or  private  body,  or  from  any  other  source, 
grants,  contributions  of  money  or  property  which  the  college  may  use  for  or  in  aid  of  any 
of  its  purposes; 

(14)  adopt  other  rules  pursuant  to  4.1001  et  seq,  not  inconsistent  with  the 
provisions  of  this  chapter  or  with  the  rules  of  government,  that  are  necessary  and  proper  for 
the  administration  and  operation  of  the  college; 

(15)  exercise  all  other  powers,  not  inconsistent  with  the  provisions  of  this  chapter 
or  with  the  rules  of  the  government,  which  may  be  reasonably  necessary  or  incidental  to  the 
establishment,  maintenance,  and  operation  of  an  institution  of  higher  learning. 


16.2003  Establishment  of  -  board  of  higher  education. 
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(a)  The  board  of  higher  education  is  established.  The  board  shall  consist  of  the 
director  of  education  and  7  members,  6  of  whom  are  appointed  by  the  Governor  with  the 
advice  emd  consent  of  the  Legislature.  The  board  members  shall  serve  without  compensation 
or  other  emoluments. 

(b)  In  order  to  provide  continuity  in  the  work  of  the  board,  the  term  of  office  of 
6  of  the  Board  members  shall  be  for  4  years  and  shall  be  so  arranged  as  not  to  expire  at  the 
same  time.  Members  shall  serve  until  their  successors  have  been  qualified.  Vacandes  shall 
be  fiUcd  in  the  same  manner  as  original  appointments. 

(c)  The  7ih  member  of  the  board  is  a  2nd  year  student  of  the  college  elected  at 
a  schoolwide  election  during  the  first  week  of  school.  This  member  serves  a  one-year  term 
and  may  be  reelected.  Vacandes  are  filled  by  an  cleaion  held  within  1  week  of  the 
knowledge  of  a  vacancy. 


16^004  Board  of  higher  education  -  Powers  and  duties. 

The  Board  of  higher  education,  in  addition  to  other  provisions  of  this  chapter: 

(1)  shall  serve  in  a  supervisory  capadty  and  as  such,  shall  funcu'on  to  supervise 
the  implementation  of  the  powers  and  duties  of  the  college; 

(2)  shall  selea  its  chairman  and  other  officers  from  among  its  ov*ti  membership; 

(3)  may  change  ±e  name  of  the  college,  with  approval  of  the  Legislamre; 

(4)  shall  review  and  approve  the  educational  program  of  the  college; 

(5)  shall  grant  diplomas,  certificates,  degrees  or  other  honors;  and 

(6)  shall  adopt  the  seal  of  the  college. 


162005  President  of  the  college. 

The  board  of  higher  education  shall  recommend  to  the  Governor  a  list  of  three 
candidates,  in  the  order  of  descending  priority,  who  have  received  the  highest  consideration 
of  the  board.  The  Governor  shall  appoint  the  president  of  the  college  only  from  the 
proffered  list  of  recommendations.  Subject  to  government  employee  laws  7.0101  eL  seq.  and 
rules  and  procedures  of  the  college,  the  President  serves  at  the  pleasure  of  the  Board. 


162006  Personnel. 

All  officers  and  employees  of  the  college,  except  the  president,  are  appointed  or 
hired  and  compensated  in  accordance  with  the  requirements  of  the  government  employee 
laws  7.0101  et  esq.,  except  that  the  college  may  adopt  administrative  rules,  pursuant  to 
4.1001  et  seq.  to  supplant  government  employee  laws  and  rules  in  the  spedfic  categories  of 
personnel  recruitment,  assignment,  transfer,  employment,  termination  bf  employee  services, 
disdplinary  actions,  and  con^jensation  at  levels  comparable  to  hi^er  education 
management  and  employee  levels. 
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16.2007  Assumption  of  role. 


The  college  shall  assume,  upon  approv-al  of  this  Act,  full  responsibility  and  right  to 
operate  all  items  of  property,  including  any  construction  in  progress,  equipment,  and 
machinery  used  under  the  previous  status  of  operation  by  the  college.  All  property  jointly 
used  by  the  college  and  government,  except  the  infirmary  located  on  campus,  are  hereby 
transferred  to  the  college.  Future  capital  contributions  to  the  college  from  the  government 
must  be  by  separate  authorization  and  appropriation.  The  Legislature  has  the  exclusive 
power  to  provide  supplemental  funding  for  the  operations  of  the  college. 


16.2008  Budget. 

(a)  The  basic  source  of  financing  the  college  is  the  government  through  its  regular 
budget  process.  The  government  shall  provide  a  minimum  appropriation  from  local  revenues 
for  the  operation  and  programs  of  the  college  based  on  the  actual  cost  of  S2820  per  full 
time  equivalent  student,  as  has  been  determined  by  current,  actual  fall  and  projected  spring 
and  summer  class  schedules,  with  an  annual  inflationary  adjustment  of  4.8  percent  . 

(b)  At  the  appropriate  time  the  college  shall  submit  to  the  Governor,  upon 
approval  of  the  board,  a  budget  of  estimated  expenditures  for  the  next  fiscal  and  academic 
years.  The  budget  shall  contain  separate  estimates  for  capital  outlay  expenses  and 
operational  expenses  and  shall  be  submitted  in  such  form  and  detail  as  may  be  required  by 
applicable  laws  and  rules  of  the  govemmenL 

(c)  Each  budget  snail  identify  clearly  the  amount  or  amounts  requested  to  be 
appropriated,  the  amount  or  amounts  available  or  estimated  to  be  available  from  gifts, 
grants,  donations,  or  other  sources,  and  the  amount  or  amounts  for  which  application  is 
being  made  or  is  to  be  made  for  federal  aid. 

16.2009  Fiscal  Management 

Further  to  16.1001  and  16.1004,  the  college  is  responsible  for  the  management  and 
operation  of  its  Sscal  affairs.  It  shall  establish  procedures  based  on  principles  of  sound 
bookkeeping  and  fiscal  management,  with  the  approval  of  ±e  board,  for  the  administration 
of  all  accounting  systems,  including  but  not  limited  to  general  ledger,  fixed  assets,  accounts 
receivable,  accounts  payable,  payToU,  and  cash.  The  college  shall  submit  quarterly 
performance  reports  to  the  office  of  program  planning  and  budget  as  required  by  10.0509. 


162010  Independent  audit  reports  -  consultants  -  Annual  Reports. 

(a)  The  college  shall  employ  a  firm  of  independent  certified  public  accoimtants 
to  examine  and  report  each  year  upon  the  status  of  finandal  records  and  accounts,  and  may 
renew  that  employment  aimually.  Copies  of  these  reports  shall  be  furnished  by  the  college 
to  the  Governor  and  the  'Legislature. 

(b)  The  college  may  make  intergovernmental  or  contractual  agreements  for  expert 
consultants  to  advise  or  consult  with  it  in  all  matters  related  to  the  operation  of  the  college, 
including  tuition  fees,  systems  design,  plant  design,  planning,  budgeting,  and  legal  maners. 

(c)  The  college  shall  provide  an  annual  report  for  each  fiscal  year,  wiuch  shall 
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include  descriptions  of  financial  and  programmatic  activities  of  the  college  during  the  year, 
to  the  Governor  and  the  Legislature  not  later  than  31  December. 


162011  American  Samoa  community  college  land  grant  endowment  fund. 

(a)  For  the  purpose  of  compliance  with  federal  laws  designating  the  American 
Samoa  community  college  as  a  land  grant  college  established  for  the  benefit  of  agriculture 
and  mechanical  ans,  there  is  established  the  American  Samoa  community  college  land  grant 
endowment  fund.  The  fund  shall  be  maintained  separate  and  apart  from  any  other  funds 
of  the  govemmenL  Use  of  the  fund  shall  be  administered  and  controlled  by  the  board  of 
higher  education.  Independent  records  and  accounts  shall  be  maintained  in  connection  with 
the  fund  by  the  Treasurer  of  American  Samoa.  An  annual  fiscal  year  financial  statement 
of  the  fund  shall  be  submitted  by  the  board  of  higher  education  and  the  treasurer  to  the 
Governor  and  Legislattixe  no  later  than  15  December  1987. 

(b)  The  53,000,000  received  from  the  United  States  government  in  suppon  of  the 
college  as  a  land  grant  college  is  hereby  credited  to  the  fund.  The  board  of  higher 
education  and  government  shall  comply  with  all  conditions  pertaining  to  the  fund  and  the 
income  therefrom  as  set  forth  in  federal  laws,  including  but  not  limited  to  the  requirement 
that  the  principal  sum  shall  remain  forever  undiminished. 

(c)  All  income  from  investment  of  the  principal  sum  shall  be  credited  to  the 
account  of  the  fund,  and  shall  be  appropriated  by  the  Legislature  in  the  annual  fiscal  year 
appropriau'ons  act  solely  for  the  operation  of  the  land  grant  programs  of  the  coUege. 
Appropriations  of  income  shall  be  made  only  after  the  board  of  higher  education  has 
submitted  to  the  Legislature  recommendations  on  the  use  of  the  income.  The  Legislature 
may  authorize  reinvestment  of  the  income  to  accumulate  sufficient  funds  for  specific 
piuposes,  related  to  land  grant  operations. 

(d)  The  board  of  higher  education  has  full  power  and  authority,  subject  to 
approval  of  the  Legislature,  to  direa  the  investment  and  reinvestment  of  the  fund  wi±out 
distinction  between  principal  and  income  as  it  considers  desirable;  as  long  as  the  investment 
income  is  available  for  appropriation  in  accordance  with  subsection  (c)  in  property  as 
defined  in  subsection  (e)  provided  that  the  investment  shall  yield  a  fair  and  reasonable 
aimual  rate  of  return,  which  is  fixed  at  no  less  than  5  percentimi  per  annum  of  the  amoimt 
invested.  The  board  may  invest  and  reinvest  the  fimd  in  property  in  which  a  prudent  man 
familiar  with  those  matters  and  using  care,  skill,  prudence,  and  diligence  wx)uld  invest  in  the 
conduct  of  an  enterprise  of  like  character  and  with  like  aims,  insuring  that  the  investments 
of  the  fund  are  diversified  so  as  to  minimize  the  risk  of  large  losses  unless  to  do  so  would 
clearly  not  be  prudent.  The  power  to  manage  investments  includes,  but  is  not  limited  to, 
the  power  to  hold,  purchase,  sell,  convey,  assign,  transfer,  dispose  of,  lease,  subdivide,  or 
partition  any  assets  held  or  proceeds  thereof,  to  execute  or  cause  to  be  executed  relevant 
doomients;  to  enter  into  protective  agreements,  executives  proxies,  and  grant  consent;  and 
to  do  aU  other  things  necessary  or  appropriate  to  its  position  as  an  ovraer  or  creditor. 
Transactions  in  marketable  securities  must  be  carried  out  at  prevailing  market  prices. 

(e)  Except  as  otherwise  provided  herein,  the  word  "property"  means  real  property. 
United  States  government  secuririss  and  agency  issues,  state  and  municipal  bond^  corporate 
bonds,  real  estate  mortgages,  common  and  preferred  stodc,  mutual  funds,  convertibles,  real 
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estate  investment  trusts,  and  other  securities  selected  by  the  board  with  the  care  of  a 
prudent  man.  The  word  "property"  excludes  lands  for  sites  or  experimental  farms  of  the 
college,  and  buildings  including  the  purchase,  ereaion.  and  preservation  or  repair  thereof, 
except  as  permitted  by  federal  laws." 


Sec  2.  Repealer. 

"Existing  Chapter  20  of  Title  16  is  repealed." 


lUToid-a     -^'^'^ 
PRESIDENT  OF  THE  SENATE 


^ani'ilauV .  Taia" 
SPEAKER  OF  THE  HOUSE 


Hereby  Approved  this 


is  J2Azy  of  ..^5»t6*-^E^,  19  S:^^ 


'!i??J^aSi!;.*s2ri. 


Governor  of  Ainericaa  Samoa 
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A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  TO  CREATE  THE 
AMERICAN  SAMOA  MEDICAL  CENTER  AUTHORITY  AS  AN  AGENCY 
OF  THE  EXECUTIVE  BRANCH  OF  THE  AMERICAN  SAMOA 
GOVERNMENT,  TO  REPEAL  TITLE  13,  CHAPTERS  1  AND  2  ASCA,  TO 
CREATE  A  NEW  TITLE  13,  CHAPTER  01  AND  TO  AMEND  TTTLE  13 
CHAPTER  06,  ASCA." 

BE  rr  ENACTED  BY  THE  LEGISLATURE  OF  AMERICAN  SAMOA: 

Section  1. 

Title  13,  Chapter  01,  Sections  Old  throu^  0132  (entitled  "Health  Care 
Planning")  are  repealed  in  their  entirety. 

Section  2. 

Title  13,  Chapter  02,  Sections  0201.1  through  0205.1  (entitled  "Health 
Facility  Certification")  are  repealed  in  their  entirety. 

Section  3. 

There  is  created  a  new  Chapter  01  under  Title  13  which  reads: 

Chapter  01 

AMERICAN  SAMOA  MEDICAL  CENTER  AUTHORITY  ACT 

Sections: 

13.0101  Establishment  of  the  American  Samoa  Medical  Center 
Authority 

13.0102  Powers  and  Duties  of  the  Medical  Center  Authority 

13.0103  Board  of  Directors  of  the  Medical  Center  Authority 

13.0104  Powers  and  Duties  of  the  Board  of  Directors 

13.0105  Transfer  of  the  existing  Hospital  Resources  and  Maintenance 

1 
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of  Provision  for  Health  Services 

13.0106  Accounting  and  Financial  Management 

13.0107  Legal  Representation 

13.0108  Severability 

13.0109  Effective  Date 

13.0101  EstabUshment  of  the  American  Samoa  Medical  Center  Autlioritv 

There  is  established  a  governmental  agency  within  the  executive  branch  of 
the  government  known  as  the  American  Samoa  Medical  Center  Authority 
("Medical  Center  Authority"). 

13.0102  Powers  and  Duties  of  the  Medical  Center  Authoritv 
The  Medical  Center  Authority: 

(1)  may  sue  and  be  sued  as  set  forth  in  43.1201  et  scq.  ASCA; 

(2)  may  adopt  and  use  a  seal; 

(3)  may  make  contracts,  as  authorized  by  this  Chapter; 

(4)  has  the  power  in  the  name  of  the  government  to  purchase,  lease 
and  hold,  transfer  or  sell  real  estate,  and  to  accept  title  to  that  real 
estate  in  the  name  of  the  government,  to  accomplish  the  purposes 
of  this  Chapter, 

(5)  may  purchase  or  lease  and  hold  personal  property  it  considers 
necessary  or  convenient  in  the  transaction  of  its  business,  and  may 
dispose  of  personal  property  held  by  it; 

(6)  shall  provide,  consistent  with  available  resources,  quality 
medical  services  as  required  by  statute; 

(7)  shall  operate,  manage  and  supervise  all  the  facilities  of  die  Medical 
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Center  Authority  consistent  with  the  requirements  of  this  Chapter 
and  the  laws  and  rules  of  the  American  Samoa  government 
including,  but  not  limited  to,  the  Administrative  Procedures  Act, 
Section  4.1001  et  seq.  ASCA  except  that  the  Medical  Center 
Authority  has  the  power  to  adopt,  implement  and  exercise  rules  of 
employment  regarding  any  employees  necessary  for  the  provision  of 
professional  and  medical  services  by  die  Medical  Center  Authority 
which  may  be  needed  to  accomplish  the  purposes  of  this  Chapter, 

(8)  except  as  relates  to  contracts  for  the  procurement  of  medical 
services,  supplies,  equipment,  drugs  and  materials,  the  Medical 
Center  Authority  shall  be  subject  to  the  procurement  rules  of  the 
Procurement  Act.   With  regard  to  procurement  for  medical  services, 
supplies,  equipment,  drugs  and  materials  inherent  to  its  operation, 
the  Medical  Center  Authority  shall  adopt,  implement  and  exercise 
rules  regarding  all  rights,  duties  and  authority  relatmg  thereto  as  is 
necessary  to  accomplish  the  purposes  of  this  Chapter  subject  to  all 
existing  applicable  laws  and  rules.    For  the  purposes  of  procurement 
of  such  goods  and  services,  the  Chief  Financial  Officer,  or  a 
designee  approved  by  the  Medical  Center  Authority,  shaU  act  as  or 
be  of  the  Chief  Procurement  Officer.  The  Medical  Center  Authority 
shall  accoimt  for  and  inventory  ail  medical  services,  supplies, 
equipment,  drugs  and  materials  received  under  this  section; 

(9)  may  enter  into  agreements  and  obtain,  receive,  manage  and  expend 
aU  private  and  public  grant  funds,  in  the  name  of  the  American 
Samoa  government,  which  may  be  available  for  the  purpose  of 
transacting  its  business; 

(10)  may  receive  bequests,  gifts  and  donations  of  all  kinds  of  property  in 
fee  simple  or  trust  for  charitable  or  public  purposes  and  perform  all 
acts  necessary  to  cany  out  the  purposes  of  such  bequests,  gifts, 
donations  or  trusts,  with  die  power  to  manage,  sell,  lease  or 
otherwise  dispose  of  same  in  accordance  with  die  terms  of  the 
bequest,  gift,  donation  or  trust; 

(11)  shall  prepare  an  annual  budget  sufficient  to  support  its  operations 
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and  planned  improvements,  and  to  provide  basic  health  care 
services  of  acceptable  quality  and  scope  and  shall  submit  its  aTlT^l^?^l 
budget  to  the  Governor  for  transmittal  to  the  Legislature  as  part  of 
the  Govemoi's  annual  budgcL 

(13)  shaU  coordinate  widi  die  Department  of  Health  on  activities 
direaed  toward  health  promotion  and  illness  prevention; 

(14)  may  do  other  things  needful  and  necessary  to  the  fiill  and 
convenient  exercise  of  the  above  powers  and  duties. 

03        Board  of  Direaors  of  the  Medical  Center  Authority 

(1)  The  Medical  Center  Authority  is  governed  by  a  Board  of  five  (5) 
Directors  appointed  by  the  Governor  and  confirmed  by  the  Senate. 
At  least  two  (2)  of  the  Directon  shall  be  experienced  in  financial 
and  business  management  matters;  at  least  one  (1)  member  shall  be 
an  active  or  retired  health  care  professional;  at  least  one  (1)  member 
shall  have  experience  in  health  or  public  administration;  and,  there 
shaU  be  one  (1)  member  appointed  at  large.   No  more  than  one  (1) 
director  may  have  his  or  her  primary  residence  outside  of  American 
Samoa.   No  director  may  be  appointed  to  serve  while  employed  at 
the  same  time  by  any  fecility  owned,  in  trust  or  otherwise,  or 
operated  by  the  Medical  Center  Authority.   No  director  may  be 
removed  from  ofBce  by  the  Governor  without  cause  as  provided  for 
in  the  Administrative  Procedures  Act,  Section  4.101  et  seq.  ASCA. 

(2)  At  least  two  (2)  Direaors  appointed  to  tlie  initial  Medical  Center 
Authority  Board  of  Directon  shall  have  a  minimum  of  two  (2)  prior 
years  experience  as  a  member  of  a  hospital  Board  of  Directors. 

(3)  The  Chief  Executive  Officer  and  the  Medical  Director  shall  serve 
as  ex  officio  members  of  the  Board  without  a  vote  in  any  matters. 

(4)  Upon  the  effective  date  of  tiiis  Chapter,  the  Governor  shall  establish 
staggered -terms- by  appointing  five  Directors  for  terras  of  one  (1), 
two  (2),  three  (3),  four  (4),  and  five  (5)  years  respectively.   All 
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subsequCTit  appointments  shall  be  for  four  (4)  year  terms,  or  for  the 
unejqjired  portion  of  a  term.   Recess  appointments  may  be  made  to 
fill  vacancies  caused  by  death,  resignation,  or  removal  for  cause  if 
the  vacancy  occurs  while  the  Senate  is  not  in  session.    Recess 
appointments  expire  at  the  conclusion  of  the  next  following  regular 
or  special  session  of  the  Senate  if  they  are  not  confirmed  during 
that  session.   Incumbent  members  may  continue  to  serve  after  the 
expiration  of  a  term  imtil  a  successor  is  appointed  and  confirmed. 
Currently  incumbent  Directors  acting  under  Executive  Order  No. 
17-1993  may  continue  to  serve  as  appropriate  under 
subsection  (a)  above. 

(5)  The  Board  of  Directors  shall  meet  at  least  four  (4)  times  per  year. 
A  quorum  shall  consist  of  diree  (3)  Directors. 

(6)  Board  members  shall  be  compensated  at  the  rate  of  five  diousand 
dollars  (S5,000.00)  per  year,  except  the  chairperson  who  is  to 
receive  six  thousand  dollars  (56,000.00)  per  year.      The  non- 
resident director  shall  also  receive  expenses  for  necessary  travel, 
lodging,  meals  and  telecommunication  in  the  performance  of  his  or 
her  duties. 

13.0104       Powers  and  Duties  of  the  Board  of  Directors 

All  powers  and  duties  vested  in  the  Medical  Center  Authority  shall  be 
exercised  by  the  Board  of  Direaors.  In  carrying  out  its  fimctions,  the  Board 
shall  also: 

(1)  elea  officers  at  its  first  meeting,  including  a  chairperson,  vice- 
chairperson,  and  others  as  the  Board  deems  advisable.   Thereafter, 
the  Board  shall  elea  officers  annually  at  the  first  meeting  of  each 
fiscal  year, 

(2)  appoint  and  remove,  supervise  and  prescribe  the  duties  and 
compensation  of  the  Chief  Executive  Officer,  the  Chief  Financial 
Officer  and  die  Medical  Director  as  appropriate  and  who  shall 
perform  all  the  duties  assigned  to  them  subject  to  all  applicable 
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laws  and  rules,  the  bylaws  of  the  Medical  Center  Authority,  and  the 
directions  of  die  Board; 

(3)  adopt,  amend  and  repeal  bylaws; 

(4)  develop,  implement  and  exercise  policies,  programs  and  rules  for 
the  administration,managem«it  and  operation  of  the  Medical  Center 
Authority  as  is  necessary  to  the  implementation  of  the  purpose  of 
this  Chapter, 

(5)  provide  for  an  accurate  accounting  and  financial  management 
system,  and  review  the  monthly  operation  statements  and  such  other 
financial  reports  as  it  deems  necessary; 

(6)  submit  reports  to  the  Govemor  as  he  directs  firom  time  to  time; 

(7)  exercise  all  other  powers  and  duties  not  inconsistent  with  the  laws 
and  rules  of  American  Samoa  which  are  reasonably  necessary  to  the 
administration,  management  and  operation  of  the  Medical  Center 
Authority  and  the  Board. 

05        Transfer  of  the  existing  Hospital  Resources  and  Maintenance  of 
Provision  for  Health  Services 

(1)  At  a  date  fixed  by  the  Board  of  Directors,  the  government  shall 
transfer  to  the  Medical  Center  Audiority  the  ri^t  to  use,  control, 
and  occupy  all  property  and  facilities  thai  in  use  by  the  existing 
hospital.    Any  prop^ty  which  is  jointly  used  for  the  hospital  and 
other  government  fimctioiis  shall  be  equitably  allocated  between 
government  agencies  and  the  Medical  Center  Authority.    In  the 
event  of  a  dispute,  the  re-allocation  of  existing  resources  shall  be 
determined  by  the  Governor.   Upon  completing  the  re-allocation, 
the  Medical  Center  Audiority  shall  provide  the  Governor  with  an 
inventory  summarizing  the  disposition  of  all  property. 

(2)  During  the  transfer  of  die  property  and  fecilides,  all  laws  and  rules 
relating  to  the  provision  of  health  care  services  shall  continue  in 
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effect  until  duly  changed. 

(3)      All  America  Samoa  employees  assigned  to  fecilities  at  the  time 
of  transfer  shall  continued  to  be  employed  by  the  Medical  Center 
Authority  subjea  to  any  rules  of  employment  applicable  to  said 
employees  adopted  by  the  Medical  Center  Authority  under  this 
Chapter. 

13.0106        Accoimting  and  Financial  Management 

(1)  The  Medical  Center  Authority  shall  establish  and  is  responsible  for 
the  financial  management  of  its  operations  and  shall  administer  all 
of  its  accounts  including,  but  not  limited  to,  general  ledger,  fixed 
assets,  accounts  receivable,  accounts  payable,  payroll,  revenues  and 
cash  through  the  Medical  Center  Authority  revenue  fund.      The  use 
of  the  accounts  is  restriaed  to  transactions  authorized  by  the 
Medical  Center  Authority  and  no  funds  deposited  therein  may  be 
withdrawn  for  any  other  purpose.    A  financial  audit  to  be  made  by 

a  competent  certified  public  accountant  shall  be  conduaed  at  the 
end  of  each  fiscal  year  and  provided  to  the  Governor  and  the 
Legislature. 

(2)  All  revenues  relating  to  the  Medical  Center  Authority  and  its 
purposes  including,  but  not  limited  to,  third-part>-  payments  for 
services,  federal  funds  from  whatever  source,  including  Medicaid 
and  Medicare,  public  and  private  grants,  tax  revenues  specifically 
earmarked  by  law  for  Medical  Center  Authority  purposes, 
donations,  gifts.  Department  of  the  Interior  grant-in-aid  funds 
earmarked  for  health,  and  fimds  appropriated  by  the  Legislature  for 
the  Medical  Center  Authority  shall  be  deposited  into  the  appropriate 
Medical  Center  Authority  accounts.   The  Treasurer  shall  deposit 
one-twelfth  of  the  amount  aimually  appropriated  by  the  Legislature 
for  the  Medical  Center  Authority  into  the  authority's  accounts  no 
later  than  the  fifth  of  each  montiL   Any  funds  which  are 
appropriated  by  the  Legislature  for  the  Medical  Center  Authority 
and  whidLare  deposited  according  to  this  provision  shall  be 
expended  upon  check  or  warrant  of  the  Board  of  the  Medical 
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Center  Authority,  as  other  income  is  so  expended. 

(3)      The  Medical  Center  Authority  shall  be  responsible  for  aU  debts  and 
liabilities  incurred  in  its  operation  after  the  date  of  transference.    At 
the  time  of  transfer«ice,  the  Medical  Center  Authority  shall 
itemize  aU  existing  medical  dd)ts  and  liabilities  and  submit  its  list 
to  the  Treasurer.   All  debts  and  liabilities  incurred  before  the 
transference  shall  be  paid  for  by  the  Treasurer  from  the  general 
fund  appropriations  designated  for  that  purpose. 

13.0107  Legal  Representation 

The  Attorney  General  of  American  Samoa,  as  the  attorney  for  the 
American  Samoa  Government,  shall  represent  the  Medical  Center  Authority  with 
respect  to  all  legal  matters.   The  Medical  Center  Authority  may,  at  the  discretion 
of  the  Attorney  General,  retain  the  services  of  a  private  attorney. 

13.0108  Severability 

If  any  section  or  part  of  a  section  of  this  Chapter  is  determined  to 
by  a  court  of  competent  jurisdiction  to  be  invalid,  it  shall  not  invalidate  or 
impair  the  force  or  effect  of  any  other  section  or  part  of  a  section  of  this 
Chapter,  except  insofar  as  such  other  section  or  part  of  a  section  is  dependent 
for  its  operation  upon  tiie  section  so  held  to  be  invahd 

13.0109  Effective  Date 

The  efective  date  of  shall  take  effect  upon  approval  by  the  Legislature 
and  the  signing  by  the  Governor. 

Section  4. 

Title  13,  Chapter  06,  Section  0601  is  amended  to  read: 

(a)      Medical  attention  shall  be  provided  free  of  charge  by  the 
government  to  the  following  persons; 


no 


(1)  all  American  Samoans,  including  those  men  or  women  who 
are  foreigners  but  are  married  to  American  Samoans,  and 
their  children  if  they  are  residing  in  American  Samoa  at  the 
time  of  treatment; 

(2)  foreigners  who  have  resided  in  American  Samoa  for  at  least 
ten  (10)  years  prior  to  treatment; 


(3) 


civil  service  employees  of  the  United  States  of  America 
assigned  to  duty  in  American  Samoa  and  persons  who  are 
exempt  firom  payment  of  medical  charges  by  virtue  of 
contracts  with  the  government  and  spouses  and  children  of 
such  persons  and  employees. 


(b)  Free  treatment  is  limited  to  persons  presenting  themselves^jC^o^p^ 
%i^il^sassaa6i^  to  Medical  Center  Authority  facilities  and  does  not 
include  house  visits  or  consultation  at  other  places  unless  made  at  the 
convenience  of  the  physician  or  medical  ofBcer,  but  nothmg  contained  in  this 
section  may  be  construed  as  limiting  the  right  of  the  govcnunfi^  Medical  Center 
Authority  to  make  a  reasonable  charge  for  the  use  of  govennncnt  Siilitles^^  Cli§ 

'^"^  Medical  Center  Authoritv  faalines. 

(c)  Free  treatment  shall  include  drugs  and  medicines  prescribed  by  the 
physician  or  medical  officer,  but  the  cost  of  eyeglasses  shall  be  prepaid  by  all 
patients. 

(d)  Dental  treatment  shall  be  rendered  in  the  same  manner  and  under 
the  same  conditions  as  medical  treatment 


Section  5. 

Title  13,  Chapter  06,  Section  0602  is  amended  to  read: 

(a)      Professional  and  other  service  and  administrative  charges  shall  be 

Medical  Center  Authority  ta  persons  not  provided  for  in  ASCA  1 3.060 L  ^ 


Ill 


(b)      A  daily  charge  of  an  amount  to  be  fixed  by  tfae^^^^^Medical 
Center  Authority  from  time  to  time  shall  be  made  for  patients  admitted,  to  any 
Medical  Center  Authority  facilitv  ^^^^H^l  g^a^^^^^M 


(c)  All  money  received  as  a  result  of  charges  made  undo"  this  section 
shall  be  deposited  in  the  Medical  Center  Authority  accounts  established  under 
section  13.0106  of  this  Chapter.r^^    ^^  "       -  - 
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Tille  15 
PLBLIC  UTILITIES  .MsD  ENERGY 

Chapters: 

01  .-^jnerican  Samoa  Power  Authority 
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Reviser's  Comment: 

Section  1  of  n.  IT. 56  created  chapter  01  in  Title  15.  PI.  17-56 
h.-,.nmc  clU~.::z  10  Novnnhcr  1032  upon  approval  hy  '.he 
rn,v-^rr.or  "it'.'z  '.h; emergency  nerd  loesiahli^h,  by  law, a pnwcr 
authority  for  'ic  operation  of  the  electric  power  system  in  the 
Termor)'"  (p:;i.-nbl:'|. 

15.0101  Establishment  of  the  American 

Samoa  power  authority. 


[^z)  There  is  established  a  governmental  2gcnc\ 
wi;hin  ihc  executive  branch  of  the  government 
known  as  the  American  Samoa  Power  Authority: 
and 

(d)  a  division  within  the  American  Samoa 
power  authority  known  as  the  water  and  waste- 
water utility  division. 

Hiiiorj:  1962.  PL  1756  §  2;  1991,  PL  22  14 

Amtndmcni5:  1991  Establishes  a  Division  of  Wj;;;  anu 
\\  is^cwater  Uiilitv  ia  the  Ajnencaa  Samoa  Power  .^ui.-.cr.:y  and 
10  il'.ow  the  .Authonty  to  borrow 

15^102  Powers  and  duties  of  the  au- 

thority. 

The  .Ajiicrican  Samoa  power  authority: 

^l)  may  sue  and  be  sued  as  set  forth  in  -?.]203 
anj  43.1205; 

i2j  may  adopt  and  use  a  seal; 

(3;  may  make  contracts,  as  authorized  in  this 
chapter; 

|4)  may  adopt,  amend,  and  repeal  hylav-s; 

(5)  may  purchase  or  lease  and  hold  personal 
propenv  it  considers  necessar\'  or  convenient  in 
the  transaction  of  its  business,  and  may  dispose 
oi  personal  properly  held  by  it; 

i6)  has  the  power  in  the  name  of  the  govern- 
ment to  purchase,  lease,  or  sell  real  estate,  and 
to  accept  title  to  that  real  estate  in  the  name  of 
the  government,  to  accomplish  the  purpose  oi  this 
chapter; 

(7)  shall  make  all  arrangements  for  the  genera- 
tion, purchase,  transmission,  distribution,  and  .sale 
or  other  disposition  of  electric  energy  generated 
by  facilities  of  the  authority  or  purchased  by  the 
authority  within  the  Territory; 

(8)  shall  develop  and  publish  tariffs  and 
schedules  of  rates,  charges,  and  services  and  other 
rules  for  providing  electric  energy  in  accordance 
with  the  Administrative  Procedure  Act,  4.1001 
ct  seq.;  these  rates  and  ch-arges  carry  into  effect, 
as  near  as  may  be,  the  standards  prescribed  for 
ratemaking  in  PL  95^17,  the  Public  Utility 
Regulatory  Policies  Act,  effective  9  November 
1978,  16  U.S.C.  2621  et  scq.; 

(9)  shall,  through  iLs  water  and  wastewater 
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utility  division,  make  all  arrangements  for  the 
production,  distribution,  and  saJe  of  potable  water, 
and  the  coUcctJOn  and  disposal  of  wastewater,  and 
the  operations  and  maintenance  of  the  water  and 
wastewater  systems  within  the  Territory  of 
American  Samoa; 

(10)  shall  develop  and  publish  tariffs  and 
schedules  of  rates,  charges,  and  ser\iccs  and  other 
rules  of  providing  potable  water  and  for  waste- 
water, disposal  in  accordance  with  the  Adminis- 
traii\c  Procedure  Act,  4.1001  et  scq.; 

(1  \)  may  borrow  money  and  incur  indebtedness 
for  capital  improvements,  and  may  mortgage, 
assign,  hypothecate  and  gi\e  secunfy  interests 
in  authority  propeny  and  earned  revenue  to  secure 
such  indebtedness:  provided  that  no  mortgage  oi 
or  security  interest  in  real  property  of  the 
authority  or  of  the  government  may  be  given; 
provided  that  any  indebtedness  so  created  shall 
be  that  of  the  authority  alone,  and  shall  not  be 
an  obligation  or  debt  of  the  government,  unless 
otherwise  provided  by  law  and  provided  that  total 
indebtedness  shall  not  exceed  50"^  of  the 
authority's  equity  unless  approved  by  the  Fono: 

(12)  may  contract  for  the  procurement  of 
supplies,  equipment,  materials,  personal  ser\  ices 
other  than  by  employees,  and  construction  with 
any  public  or  private  entity  upon  terms  and 
conditions  as  it  finds  necessary  to  the  full  and 
convenient  exercise  of  its  purposes  and  powers, 
subject  to  all  applicable  laws  and  rules  of 
American  Samoa;  the  authority  shall  receive  and 
account  for  its  inventory  of  materials,  supplies 
and  equipment;  and 

(13)  may  do  other  things  needful  and  necessary 
to  the  full  and  convenient  exercise  of  the  above 
powers,  including  but  not  limited  to  the  construc- 
tion of  facilities  on  property  owned  by  the 
government. 

Itistoo:  1982,  PL  IT-SI  §  3;  1990.  I't.  21  .;9;  PL  22  14. 

Aincndmcn(s:  IWO  Ejicnds  govcmmcat  Ion  liabiliiy  Co  Ihc 
American  .^atnoa  Power  .Nulhorily  by  amending  sections  15.0102 
and  43  1202."  .      . 


15.0103 


Board  of  directors  of  the  au- 


thority. 

(a)  The  authority  is  governed  by  a  board  of  5 
directors,  appointed  by  the  Governor  and  con- 
firmed by  the  Legislature.  .At  least  2  of  the 
directors  shall  be  experienced  in  the  management 
of  electric  utilities,  at  least  one  shall  have  a 
financial  background,  and  at  least  one  shall  have 
a  legal  background.  No  fewer  than  2  directors 
shall  be  from  outside  American  Samoa. 

(b)  The  rlrst  director  appointed  is  appointed  to 
a  term  expiring  on  30  June  !9S2.  The  second 
director  is  appointed  to  a  ;c:m  expiring  on  30 
June  1983.  The  third  director  is  appointed  to  a 
term  ex.piring  on  30  June  19S4.  The  fourth  and 
fifth  directors  are  appointed  to  terms  expiring  on 
50  June  19S5.  All  subsequent  appointments  are 
for  4-ycar  terms,  or  for  the  unexpired  ponion  or 
a  term.  Recess  appointments  may  be  made  to  fill 
vacancies  caused  by  death,  resignation,  or 
removal  for  cause  if  the  vacancy  occurs  while 
the  legislature  is  not  in  session.  Recess  appoint- 
ments expire  at  the  conclusion  of  the  next 
following  regular  or  special  session  of  the 
lurgislaiiirc  if  they  are  not  confirmed  during  that 
ses.sion.  Incumbents  may  continue  to  scp-t  after 
the  expiration  of  a  term  until  a  successor  is 
appointed  and  confirmed.  Tne  Governor  desig- 
nates the  chairman  annually  from  among  the 
membership  of  the  board  of  directors,  and  the 
board  selects  its  vice-chairman.  Currently 
incumbent  directors  under  the  executively  ordered 
authority  may  he  reappointed. 

(c)  The  board  of  directors  shall  meet  at  least 
4  times  per  year.  A  quorum  is  5  directors,  at  least 
one  of  whom  is  experienced  in  the  management 
of  electric  utilities  and  one  of  whom  is  from 
outside  American  Samoa. 

(d)  Compensation  is  at  a  rate  of  55,000  per  year 
for  directors  and  36,000  per  year  for  the  chair- 
man. Travel,  lodging  and  meal  expenses  will  be 
provided  for  outside  directors. 

History:  1932,  PL  17-56  §  4. 

15.0104  Board  of  directors-Powers-- 

Dulias. 
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All  pv^vcrs  and  duties  vested  in  the  authorii> 
are  excrciied  by  the  board  of  directors.  In 
carrying  out  this  function,  the  board  shall  also: 
(1)  elect  at  its  tlr^t  meeting  a  vice-chairman, 
who  shall  preside  at  all  meetings  in  the  absence 
ot  the  chairman,  and  other  officers  as  it  may 
deem  desirable  from  among  its  members;  elect 
its  officers  annually  thereafter  at  its  first  meeting 
in  October: 

|2'|  appoint  and  prescribe  the  compensation  tor 
the  executive  director,  who  is  the  chief  operating 
oftlcerof  the  authority  and  exercises  all  executive 
t'unctions.  and  the  business  and  finance  manager, 
operations  manager,  and  plant  managers,  who 
perform  duties  assigned  by  the  executivedirector. 
subject  to  ail  applicable  laws  and   rules,   the 
bv'.awi  of  the  authority,  and  directions  of  the 
board: 
(."^  adopt,  amend  and  repeal  bylaws: 
i-ii  develop  policies  and   programs   for   the 
administration,  management  and  operation  of  the 
authority: 
p)  approve  the  annual  budget  of  the  authority: 
(61  review  the  monthly  operating  statements  of 
the  authoritv.  and  such  >.nhcr  financial  repons  as 
it  deci;i<  necessary: 

l,7'l  submit  monthly  operating  statements  to  the 
Govern'ir  not  later  than  the  tw  tniieth  working  day 
after  the  end  of  the  previous  month,  and  such 
other  financial  statements  as  he  directs  from  time 
to  lime: 

(S)  exercise  all  other  pnwers  not  inconsistent 
with  the  laws  and  rules  of  American  Samoa 
which  arc  reasonably  necessary  to  the  adminis- 
tration, management,  and  operation  of  the 
authority  and  the  board. 

HUlor>:   19S:.  PL  IT  51  §  5. 

15.0105  Personnel. 

All  officers  and  employees  of  the  authority 
other  than  executive  director,  business  and  finance 
manager,  operations  manager  and  plant  managers 
are  appointed  and  compensated  in  accordance 
with  the  requirements  of  the  government  employ- 
ee laws,  7.0101  et  scq.  except  the  board  may 


adopt  administrative  rules,  pursuant  to  -4.UXM 
.ASC.A  et  seq.  to  supplant  government  employee 
laws  and  rules  in  the  specific  categories  o\' 
pcrs<.innel  recruitment,  employment,  termination 
of  employee  .services,  disciplinary  actions,  and 
compensation  at  levels  comparable  to  prevailing 
utility  levels. 

Hisiun:   l^S:.  PL  17  56  5  6 

15.0106  Transfers  of  e.visting  systems  of 

generation— Transmission  and 
distribution. 

(j}j  Electric  Utility.  At  a  date  fixed  by  the  board 
of  directors,  the  government  shall  transfer  :o  the 
.luthoriiy  the  right  to  operate  all  items  of  proper;\ . 
including  construction  in  progress,  equipnicm  and 
machinery  used  in  connection  with  the  then 
existing  electric  utility  operation  of  the  govern- 
ment. Property  jointly  used  for  electric  utility  anJ 
covernmental  non-utility  functions  must  be 
equitably  allocated  between  the  government  and 
the  authority:  provided  that  the  allocation  assures 
tne  continuing  efficient  functioning  of  the 
electrical  generations,  transmission,  and  distriru- 
:;on  functions  of  the  government.  In  the  e-.er.: 
K}i  dispute,  the  allocation  is  determined  by  the 
Governor.  Tlie  property  accounts  for  the  authority 
arc  valued  for  ratcmaking  purposes  at  the  depre- 
ciated acquisition  oist  of  the  property  as  of  the 
date  oi  transfer,  and  are  included  in  the  rate  ba.'^e 
of  the  authority.  Future  capital  contributions  in 
the  authority  from  the  government  must  be  by 
separate  authorization  and  appropriation.  Tne 
Legislature  has  the  exclusive  power  to  provide 
supplemental  funding  by  appropriation  for  the 
operations  of  the  authority.  These  appropriations 
may  be  designated  as  loans  and  not  as  pan  of  the 
permanent  capital.  The  appropriations  may  require 
repayment  to  the  government  at  rates  of  interest 
specified  in  the  appropriations  bills. 

(b)  Water  and  wastewater  utility.  At  a  date  fixed 
by  the  Governor  and  the  board  of  directors  of  the 
power  authority,  the  government  shall  transfer 
to  the  authority  the  right  to  operate  all  items  of 
property,  including  con.struction    in    progress. 
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equipment  and  niachiner%  used  in  connection  with 
the  then-existing  waicranduaitcwaicropcrations 
of  the  government.  Property  jointly  used  for 
water,  wastewater  and  governmental  non-utility 
functions  shall  be  equitably  allocated  between  the 
government  and  the  authority,  provided  that  the 
allocation  assures  the  continuing  efficient 
functioning  of  water  production  and  distribution, 
and  wastewater  collection  and  disposal.  In  the 
event  of  dispute,  the  allocation  shall  be  deter- 
mined by  the  Governor.  The  propeny  accounts 
for  the  water  and  wastewater  utility  are  valued 
for  ratemaking  purposes  at  the  depreciated 
acquisition  cost  of  the  propeny  as  of  fhe  date  of 
transfer,  and  shall  be  included  in  the  rate  base 
of  the  water  and  wastewater  utility.  Future  capital 
contributions  to  the  authority  from  the  govern- 
ment shall  be  by  separate  authorization  and 
appropriation.  The  Legislature  has  the  exclusive 
power  to  provide  supplemental  funding  by 
appropriation  for  operations  of  the  water  and 
wastewater  systems  of  the  authority.  .Appropria- 
tions made  to  the  .Authority  after  October  1. 19SS 
for  the  operation  of  the  water  system  may  be 
designated  as  loans  and  may  require  repayment 
to  the  government  at  rates  oi  interest  specified 
in  the  appropriations  acts.  .Appropriations  made 
to  the  authority  after  October  1.  19SS  for  the 
operation  of  the  wastewater  system  shall  be 
designated  as  subsidies  for  fiscal  year  19.S9  and 
thereafter  in  the  amount  of  5600.000  annually. 
The  wastewater  operation  subsidy  shall  be 
adjusted  annually  on  September  30  of  each  year. 
beginning  in  1992,  in  proportion  to  the  change 
in  number  of  wastewater  customers  compared  to 
the  number  of  such  customers  on  June  30,  1991, 
and  in  proportion  to  the  annual  increase  in  the 
American  Samoa  Consumer  Price  Index. 

Hiseorj:  1982.  PL  17-36  §  7;  1991,  PL  ni4  $  3. 

Amendments:  1991  PI.:2  14  cstjbli.<ihci  i.liviiion  of  water  and 
wasicwalcr  utility  in  ihc  American  Samoa  Power  Authority  and 
10  allow  ihc  authority  to  borrow;  aifds  (h)  to  create  the  water  and 
wastewater  utility  and  designate  electric  utility  as  (a). 


15.0107 


-Accountinj;  and  I)udgct. 


The  authority  shall  assume  responsibility  tor 
the  accounting  and  financial  management  of  the 
electric  utility,  and  water  and  wastewater  systems, 
and  shall  administer  or  contract  with  the  govern- 
ment for  the  administration  of  ail  accounting 
systems,  including  general  ledger,  fixed  assets. 
accounts  receivable,  accounts  payable,  payroll. 
and  cash.  It  shall  establish  proper  internal 
accounting  controls  and  procedures,  and  it  shall 
prepare  an  annual  budget  as  a  part  of  the  Govern- 
or's budget  process. 

icivtoo:  i9.s:,  PL  i"  5c  $  >.  PI.  ::  -.4. 

Amendment:    lUOl  to  aJJ    wait-r  aiJ  wa-sicwaiur  bvsicms". 

15.0108  Independent  audit  reports- 
Utility  consulLinLs-Annual  rep- 
orts. 

(a)  The  authority  shall  employ  a  firm  of 
independent  certified  public  accountants  with 
electric  utility  experience  to  examine  and  repon 
upon  the  status  of  financial  reauds  and  accounts. 
and  may  renew  that  employ  ment  annually.  Copies 
of  those  reports  must  be  furnished  to  the  Gover- 
nor and  the  I>egisiaturc. 

(b)  Tlie  authority  may  make  intergovernmental 
or  contractual  arrangements  for  expert  consultants 
to  advise  and  consult  with  it  in  all  matters  related 
to  the  operations  of  the  authority,  including 
ratemaking,  system  design,  planning,  budgeting 
and  legal  matters. 

(c)  The  authority  shall  provide  an  annual  report 
for  each  fiscal  year  to  the  Governor,  the  Legisla- 
ture, and  the  people  of  .American  Samoa,  not  later 
than  31  December. 

IiU(or>:  19S2.  PI.  17-56  5  ° 

15.0109  Transition  period. 

All  rates,  charges,  and  classifications  of  the 
authority  in  effca  during  the  transfer  of  property 
and  facilities,  and  management  thereof,  to  its 
control  and  jurisdiction  are  considered  properly 
adopted  and  continue  in  effect  until  duly  changed. 

IlKUiO:  I9S2.  I'l.  17  :0  §  If' 
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15.0110  Implerrvntation. 

la)  Electric  utility.  This  chapter  mu.st  be  iniplc- 
mentcii  according  to  the  schedule  prepared 
initially  by  the  authority  task  force  and  carried 
forNvard.  as  supplemented,  hy  the  board  of 
directors  when  appointed,  and  in  no  case  later 
than  60  days  after  10  November  19S2.  the 
effective  date. 

ibi  Water  and  wastewater  utilit\ .  The  transfer 
•  if  the  water  and  wastewater  utility  shail  be 
implemented  immediately  and  the  provisions 
herein  shall  ser\e  to  amfirm  and  ratify  the 
tranifcr  of  the  water  and  wastewater  utility 
effected  by  E.\ecutivc  Orders  Nos.  (I6-1';8S  .md 
10-1990.  ' 

Hisiun:  ]<*)[.  I'l.  22  1-.  5  5 
AmcndmcnL^:    1 901  lo  jJJ  il'V 

15.0110.1  .Notice  lo  customers. 

When  an  American  Samoa  power  auth.'riis 
meter  reader  visits  a  customer's  property  to  read 
a  meter,  he  shall  leave  a  written  notice  with  a 
person  living  or  working  at  that  location.  Tne 
written  notice  shall  ccmtain  the  following  informa- 
tion: the  date,  the  meter  rciiding  and  ihc  signature 
o\  the  meter  reader.  If  there  is  no  one  on  !hr 
premises  when  the  meter  reading  is  taken,  tne 
ni'tice  ma\  be  posted  on  the  door  or  door  post. 

HUiiin:   lOSf.,  I'l.  1')  30  5  1 

Rc>ncr'^  Cnnimcni: 

15  n 1 10  1  »x.i  pas^rd  is  15.0111  hui  «.as  rcnumK-rcd  al 
c-'^dinciiion  to  fit  within  Ihc  existing  nunilninng  vhcmc. 


NOTICE  OF  TERMIN.ATION  OF  SERVICE 


15.0111 


Penalty  fees— Prohibit. 


The  authority  is  prohibited  from  assessing  any 
torm  of  penally  fee  or  charge  on  overdue 
accounts  of  residential  customers. 


HivKin:   lO.S^,  PL  V>-4  5  1. 


Sections: 
15.0201 
15.0202 

15.0203 


Definitions. 

Utility   service--Termination- 

Procedure. 

Penalties  and  claims. 


Chapter  02 


15.0201  Definitions. 

.•\s  used  in  this  chapter,  unless  the  context 
clearly  requires  oilier\visd.  the  I'ollow  Lf^g  meanines 
apply: 

(1)  "Consumer"  means  a  person,  corporation, 
ci^'mpany.  or  association  who  uses  and  is  billed 
for  the  services  provided  by  a  public  utility:  and 

(2')  "Public  utility"  means  a  public  corp.Tation. 
company,  person,  association,  author^y.  or 
enterprise  fund  that  owns,  operates,  or  controls 
a  plant  or  equipment  within  the  Territory  for  the 
production  or  delivery  of  power  in  any  form, 
water,  or  telegraph  or  telephone  services,  to 
another  person.  corp>.'raiion.  aimpany.  or  associa- 
tion. 

Hivtnn:   10S3.  I'l.  lS-4  §  1 

15.0202  L'lililN    ser\  ice— Termination- 
Procedure. 

(ai  .A  public  utility  may  not  terminate  .'Service 
to  a  consumer  whose  acaiunt  is  not  delinquent 
without  the  consumer's  conscni.  Prior  to  terminat- 
ing power,  water,  telephone,  or  telegraph  scr^■ices 
to  a  consumer  whose  account  is  delinquent,  a 
public  utility  shall  serve  notice.  The  notice  must 
include  the  name,  address,  and  telephone  number 
of  the  public  utility  and  the  name  of  a  pcr.son 
employed  hy  ihe  public  utility  for  the  consumer 
to  contact  for  additional  billing  or  payment 
information.  The  notice  must  include,  in  bold  face 
print,  a  mes.sage  lo  the  effect  that  scrv  ice  will  be 
terminated  after  U)  working  days  from  the  dale 
of  the,  notice's  postmark  or  from  the  date  the 
termination  notice  is  posted  on  Ihe  structure 
where  the  delinquent  account  is  metered. 

(!■))  A  notice  of  termination  of  service  by  a 
public  utility  on  a  consumer  must  be  accom- 
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plishcd  by  tlrst  cizss  mail  or  by  attaching  a  copy 
vi  ihc  notice  in  a  con>picuous  place  on  the 
struciuri-  uhcrc  tJir  Jelinqucnt  account  is  metered. 

HUiont   :ui?.  PI.  IS--  5  1 

15.0203  PL'nalties  and  claims. 

.-\  public  uiilit\  that  terminates  service  to  a 
consumer  in  violation  of  this  chapter  shall  credit 
that  consumer's  account  in  an  amount  equal  to 
S25.00torthescr.  ice  termination  and  SIO.OO  for 
each  full  day  the  service  remains  terminated. 
Claims  arc  handled  by  the  department  of  adminis- 
trative services  and  the  fmdings  of  the  department 
arc  final  for  purposes  of  this  chapter.  The 
pro\isions  of  this  section  are  in  addition  to  an\ 
other  administrative  or  judicial  remedy  available 
to  the  consumer. 

HLMun:   '."s:'.  IM.  '.S  -  ;  :• 


Chapter  03 
OFFICE  OF  COM.MUMC.\TIO.\S 

Sections: 

15.0301  Partial  dedication  of  levcnues. 

15.0302  Sunset  Provision. 

15.0301  Partial  dedication  of  revenues. 

The  Legislature  shall  appropriate  annually  the 
sum  of  5500,000  from  revenues  rec<.'ived  by  the 
office  of  communications  to  provide  funds, 
pursuant  to  section  11.1906(1)  for  rental  charges 
to  pay  the  principal  and  interest  on  bonds  issued 
by  the  American  Samoa  economic  development 
authority  to  finance  the  Executive  office  building 
of  the  government  during  the  term  of  the  bonds. 
The  appropriations  shall  be  included  in  the  annual 
appropriations  act  for  each  fiscal  year,  beginning 
with  fiscal  year  1939. 

HUlnn-:  19S7,  PL  20-39  si- 

15.0302  Sunset  provision. 

This  chapter  is  repealed  on  the  d.itc  that  all  of 


the  bonds  issued  to  finance  the  Executive  office 
building  of  the  government  arc  fully  paid,  or 
provision  is  made  for  such  payment  pursuant  to 
the  trust  indenture  applicable  to  this  bond  issue. 

ULsion:   19S7.  PL  :J-.-J  §  1. 

Chapter  04 
(Tl£SER\'ED) 

Chapter  05 
K.MF.RGENCV  ENERGY  iNLA_\.AGEMENT 


Sections: 
15.0501 
15.0502 
15.0503 


Powers  of  Governor. 
Enforcement. 
Termination  of  powers. 


15.0501  Powers  of  Governor. 

To  provide  for  emergency  resource  manage- 
ment, the  Governor,  after  proclaiming  that  an 
emergency  exists  which  threatens  to  disrupt  the 
social  order,  or  i;r.n--.Til  the  health  and  safety  ^jf 
the  people  of  American  Samoa  may.  by  rule  or 
e-NcCutive  order: 

(1)  control,  restrict,  and  regulate  by  rationing, 
freezing,  use  of  quotas,  allocations,  prohibition 
on  shipments,  price  fi.xing,  allocation,  or  other 
means  the  lise.  sale,  or  distribution  of  fuel, 
petroleum  products,  or  other  sources  of  energy; 

(2)  prescribe  and  direct  activities  in  connection 
with  but  not  limited  to  use,  conservation,  salvage 
and  prevention  of  waste  or  fuel  or  other  sources 
of  energy; 

(3)  take  such  other  action  as  may  be  necessary 
for  the  management  of  energy  resources  during 
any  emergency  declared  by  the  Governor. 

IlUlorj-:   IV74.  PL  13-43  §  1. 

15.0502  "        Enforcement. 

The  law  enforcing  authorities  of  the  Territory 
of  American  Sa;noa  ^hall  enforce  the  orders  and 
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rulo  pursuani  lo  ihis  chapitr. 
HiMurv:  '•"■-•  I'l.  ;;• -s  i :. 

15.0503  Termination  of  powers. 

The  c:mrr;2!rncy  powers  of  the  Go\  crnor  ?hall 
icrminaic  upon  the  Governor's  dcclaraiion  that 
the  emergency  no  longer  exists  or  by  concurrent 
resolution  oi  the  Legislature  of  American  Samoa. 

HL-ton:   '.'^'~    I'l    '.o-l  <  ? 
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OFFICE  OF  THE  GOVERNOR 

American  Samoa  Government 
Pago  Pago,  Amencan  Samoa  96799 

A.P  Uitali.  Govamor  Tolophono:  (6a*)  633-4116 

Tauosa  P.  Suna.  Ls.  Govamor  November  20.  1995  '^"^  *®"'  633-2269 

Serial:        1313 


The  Honorable  Janet  Reno 

Atromey  General 

Main  Justice  Building 

10th  and  Constitution  Avenue.  N.W. 

Washington,  DC.   20530 

Dear  Attorney  General  Reno: 

I  have  learned  informally  that  the  Justice  Department  is  preparing  draft  legislation  for 
presentation  to  the  Congress  which  would  establish  new  federal  court  jtirisdiction  over 
American  Samoa.   I  am  taking  this  opportunity  to  share  with  you  my  deep  concerns 
regarding  this  maner,  concerns  which  I  have  previously  expressed  in  Congressional 
testimony. 

We  do  not  consider  the  question  of  federal  judicial  jurisdiction  over  American  Samoa 
to  be  merely  a  technical  or  administrative  issue.  Rather,  this  is  a  very  comphcaied  and 
sensitive  issue  which  goes  to  the  heart  of  our  relationship  with  the  United  States.   We 
believe  the  issue  should  be  resolved  by  mutual  consensus,  not  by  unilateral  federal 
action  taken  over  the  objections  of  our  people. 

Our  most  importani  concern  is  that  if  an  extension  of  federal  judicial  authority  is 
contemplated,  it  must  be  strictly  limited  so  that  it  does  not  provide  a  vehicle  for 
challenges  to  our  traditional  Samoan  land  tenure  system.  The  United  States  has 
pledged  to  protect  and  preserve  our  native  lands  and  culture,  and  the  territorial  courts 
established  by  the  U.S.  Navy  and  the  U.S.  Departmem  of  the  Interior  have  honored 
that  pledge  and  have  developed  a  body  of  jurisprudence  which  balances  local  customs 
with  federal  legal  requirements. 

If  any  new  federal  jurisdiction  over  .American  Samoa  is  deemed  necessary,  we  believe 
that  Congress  should  codify  and  augment  the  jurisdiction  of  our  existing  High  Court. 
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While  our  High  Conn  does  not  currently  have  Article  III  status,  the  Justices  are 
appointed  by  the  Federal  Government.  As  a  former  Associate  Judge  of  the  High 
Court,  I  can  assure  you  thai  the  Court  has  enjoyed  a  long  history  of  respect  and 
acceptance  by  our  people. 

Whatever  form  of  new  federal  jurisdiction  is  proposed,  it  must  provide  for  trials  and 
other  proceedings  in  American  Samoa  before  grand  juries  and  trial  juries  drawn  from 
the  local  community.  It  would  be  fundamentally  unfair  to  stibjea  our  people  to  the 
inconvenience,  expense  and  potential  prejudice  of  litigation  or  prosecutions  conducted 
in  Hawaii  or  on  the  U.S.  mainland  before  grand  juries  or  trial  juries  composed  of 
persons  who  are  not  residents  of  American  Samoa. 

Furthermore,  any  federal  judges,  magistrates  or  prosecutors  with  authority  over 
American  Samoa  must  be  drawn  from  the  ranks  of  our  local  legal  conmiunity,  and  must 
not  be  imported  from  outside.  We  have  passed  the  point  where  outside  judges  arifl 
prosecutors  are  needed  to  dispense  justice  in  our  islands.   Federal  judges  and  other 
officials  in  American  Samoa  should  be  local  people,  just  as  they  are  in  federal  judicial 
districts  in  the  United  States. 

Finally,  we  reject  any  suggestion  that  the  small  size  and  remote  location  of  our 
territory  warrant  the  imposition  of  outside  federal  judicial  authority  in  order  to  save 
expenses.  If  the  Federal  Government  sees  sufficient  need  to  subjea  our  people  to  new 
federal  court  jurisdiction,  it  must  be  willing  to  incur  the  cost  of  providing  the  same 
locally-imposed  coun  system  enjoyed  by  other  offshore  territories  of  the  United  States. 


Sincerely, 


.UTALI' 
Governor 


The  Honorable  Bruce  Babbitt 
The  Honorable  Daniel  K.  Inouye 
The  Honorable  Daniel  K.  Akaka 
The  Honorable  Eni  F.H.  Faleomavaega 
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OFFICE  OF  THE  GOVERNOR 

American  Samoa  Government 
Pago  Pago,  American  Samoa  96799 

A.P.  Luiali.  Gctvamor  November  20,  1 995  Toleghono:  (684)  e33-n  18 

TauBSB  P  Sunta.  U  Govnmor  Pajc  (S34)  02269 

SeriaJ :     1314 

The  Honorable  Bnice  Babbin 
Secretary  of  the  Interior 
1849  C  Street.  NW.  Room  6156 
Washington.  DC.   20240 

Dear  Secretary  Babbin: 

I  am  eiKlosmg  a  copy  of  my  letter  to  Attorney  General  Janet  Reno  on  the  issue  of  new  federal 
court  jurisdiction  over  American  Samoa.   I  can  assure  you  that  the  views  expressed  in  my 
letter  reflea  the  concerns  of  the  leaders  and  the  people  of  our  temtory.  This  is  a  complicated 
and  sensitive  issue  which  goes  to  the  heart  of  our  relationship  with  the  United  Stares. 

We  ask  for  your  help  in  assuring  that  the  Administradon  does  not  propose  legislarion  which 
places  our  land  system  and  the  inheritance  of  mmai  titles  ax  risk  or  which  exposes  our  people 
to  litigation  or  prosecution  off-island,  before  outside  judicial  authorities.   If  the  Federal 
Government  sees  sufficient  need  to  subject  our  people  to  new  federal  court  jurisdiction,  we 
would  expect  it  to  provide  the  same  locally  accessible  court  system  enjoyed  by  other  offshore 
territories  of  the  United  States. 

Finally,  shotild  the  Administration  feel  it  must  propose  legislation  in  this  area,  we  hope  that 
the  proposal  will  be  reflective  of  our  concerns  and  inclusive  of  our  point  of  -.iew,  one  which 
does  not  ask  Congress  to  impose  new  federal  court  jurisdiction  over  the  objections  of  the 
people  of  American  Samoa. 


Sincerely, 


The  Honorable  Janet  Reno 

The  Honorable  Daniel  K.  Inouye 

The  Honorable  Daniel  K.  Akaka 

The  Honorable  Eni  F.H.  Faleomavaeea 
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OFFICE  OF  THE  GOVERNOR 

American  Samoa  Government 
Pago  Pago,  American  Samoa  96799 

A.P.  Lutali,  Owamor  TaUphona:  (884)  B3.vti16 

TausGS  P.  Suna,  LL  Govamor  Fax  (SM)  633-2269 

Septfimber  15,  1995 

Serial:      979 


The  Honorable  Elton  Gallegly 

Chairman,  Subcommiciee  on  Native  American 

and  Insular  Affairs 
Committee  on  Resources 
1522  Longworth  House  Office  Building 
Washington,  D.C.    20515 

Dear  Chairman  Gallegly: 

Enclosed,  please  find  my  response  to  the  questions  submitted  to  me  by  Congressman  Em 
F  H.  Faleomavaega  in  connection  with  the  August  3,  1995  hearing  held  by  the  Subcommittee 
on  the  U.S.  Department  of  Justice's  Assessment  of  white  collar  crime  in  American  Samoa.    I 
appreciate  the  opportunity  to  supplement  the  record. 

Please  do  not  hesitate  to  contact  me  if  you  require  fiirther  information.    Thank  you  for  your 
consideration. 


Sincerely, 


^/^JM- 


A. p.  LUTALI 
Governor 


Enclosure 

cc:        The  Honorable  Eni  F.H.  Faleomavaega 
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What  led  you  to  believe  in  early  1993  that  white  collar  ciime  might  have  been 
a  problem  in  American  Samoa? 

When  I  took  office,  I  was  advised  that  the  American  Samoa  Government  (ASG) 
faced  a  financial  deficit  estimated  as  high  as  $60  million,  and  that  there  were 
insufficient  funds  available  to  meet  the  first  payroll.    In  addition,  I  was  informed 
of  audit  reports  which  had  identified  financial  irregularities  and  of  reported 
incidents  involving  misappropriation  of  government  funds  and  property. 


Why  did  you  ask  the  Department  of  the  Interior  for  assistance  in  combatting 
this  problem? 

I  wanted  to  take  strong  action  to  show  that  my  Administration  was  prepared  to 
proceed  with  agressive  investigation  and  prosecution  of  misconduct  by  public 
officials.    Since  the  FBI  and  the  Department  of  Justice  have  extensive  experience 
with  cases  of  offical  misconduct,  1  sought  their  help  as  a  prompt  and  effective 
means  of  strengthening  our  local  ability  to  detect,  document  and  prosecute  white 
collar  offenses. 


3.      Q.     What  assistance  did  you  ask  for? 

A.     I  requested  the  assignment  of  two  FBI  agents  and  one  Department  of  Justice 

attorney  to  serve  temporarily  as  local  officials  in  the  investigation  and  prosecution 
of  alleged  cases  of  public  misconduct. 


4.      Q.     What  was  the  result  of  your  request  for  assistance? 

A.     Eight  months  after  my  request,  the  Department  of  Justice  entered  into  a 

Memorandum  of  Understanding  with  the  Department  of  the  Interior  and  ASG  lo 
perform  an  assessment  of  the  white  collar  crime  situation  in  American  Samoa  and 
the  need  for  investigative  and  prosecutorial  assistance.   More  than  a  year  later, 
although  the  assessment  had  not  been  completed,  a  redacted  draft  of  the  executive 
summary  was  released  to  members  of  congress  and  the  media.   The  draft  contained 
undocumented  assertions  of  widespread  corruption  and  misappropriation  of  public 
funds  and  suggested  that  the  Samoan  culture  tolerated  dishonesty  by  public 
officials.    Thus,  disclosure  of  the  summary  generated  false  and  adverse  publicity 
without  providing  any  assistance  to  our  law  enforcement  efforts. 


5.      Q.     Has  this  result  met  your  needs? 

A.     The  lengthy  assessment  produced  by  the  Department  of  Justice  went  far  beyond  the 
scope  of  my  original  request  and  has  been  a  counterproductive  distraction  in  our 
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efforts  to  improve  law  enforcement.    While  the  Department  of  Justice  was  engaged 
in  its  assessment  process,  our  local  Attorney  General  identified  cases  for 
investigation.   When  it  became  apparent  thai  timely  assistance  from  the 
Department  of  Justice  would  not  be  fortlicoming,  he  had  to  proceed  with 
prosecution  of  those  cases.   The  statute  of  limitations,  the  unavailability  of 
witnesses  after  a  lapse  of  time  and  our  own  commitment  to  prosecuting  white 
collar  crime  left  no  other  option. 


In  your  statement  before  the  House  Subconunhtee  on  Native  American  and 
Insular  Affairs  on  August  3,  1995,  you  noted  you  have  started  a  white  collar 
crime  task  force  with  local  resources.   Wliat  federal  assistance  do  you  believe 
would  be  beneficial  to  you? 

As  our  Attorney  General  testified  before  the  Subcommittee,  the  latest  report  of  the 
Task  Force  shows  that  local  prosecution  of  white  collar  offenses  has  been 
aggressive  and  successful.    However,  we  could  still  benefit  from  the  temporary 
assignment  of  federal  investigators  or  prosecutors,  particularly  for  the  purpose  of 
training  our  local  law  enforcement  personnel  in  the  more  sophisticated  techniques 
necessary  for  the  successful  prosecution  of  white  collar  offenses. 


7.      Q.    What  is  your  opinion  of  the  recommendations  contained  in  the  report  issued 
by  the  Department  of  Justice  on  white  collar  crime  in  American  Samoa? 

A.     Federal  Court  Jurisdiction   The  question  of  establishing  federal  court  jurisdiction  in 
American  Samoa  is  very  complicated  and  goes  to  the  heart  of  our  relationship  with 
the  United  States.    Any  extension  of  federal  judicial  authority  should  be  narrowly 
limited  so  thai  it  does  not  provide  a  vehicle  for  challenges  to  our  traditional  title 
and  land  tenure  systems.    Before  creating  any  new  federal  court  jurisdiction,  the 
issue  should  be  carefully  examined  by  the  relevant  congressional  conunittees,  and 
field  hearings  on  the  subject  should  be  held  in  American  Samoa. 

If  the  establishment  of  federal  jurisdiction  in  American  Samoa  is  deemed 
necessary.  Congress  should  consider  augmenting  the  jurisdiction  of  our  existing 
High  Court.   While  our  High  Court  does  not  have  Article  III  status,  the  Justices 
are  appointed  by  the  Federal  government.    As  a  former  Associate  Justice  of  the 
High  Coun,  1  Itnow  that  the  Court  has  enjoyed  a  long  history  of  respect  and 
acceptance  by  our  people. 
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Whatever  form  of  federal  jurisdiction  may  be  considered,  it  should  provide  for 
trials  to  be  held  in  American  Samoa,  not  in  Hawaii  or  on  the  mainland.  It  would 
be  fundamentally  unfair  lo  subject  our  people  to  the  inconvenience  and  potential 
prejudice  involved  in  off  island  trials.  If  appeals  into  the  Federal  appellate  system 
are  allowed,  cases  from  American  Samoa  should  be  heard  in  American  Samoa.  I 
note  that  the  Federal  Courts  of  Appeal  typically  travel  within  their  circuits  to  hear 
cases,  including  travel  to  Puerto  Rico. 

Furthermore,  if  a  federal  judicial  and  prosecutorial  function  is  located  in  American 
Samoa,  the  judges,  magistrates  and  prosecutors  should  be  drawn  from  the  ranks  of 
our  local  legal  community  and  should  not  be  imported  from  outside.    We  have 
passed  the  point  where  outside  judges  and  prosecutors  are  needed  to  dispense 
justi  3  in  our  islands.    Federal  judges  and  officials  in  American  Samoa  should  be 
loca.  people,  just  as  they  are  in  federal  judicial  districts  in  the  United  States. 

B.  Resident  FBI  Agency   Deployment  of  FBI  personnel  is  a  matter  for  the  Federal 
government  to  decide.    If  a  resident  FBI  agency  is  established  in  American  Samoa, 
we  would  expect  the  normal  cooperative  and  professional  relationship  between 
local  and  federal  law  enforcement  officials. 

C.  Lx)cal  Federal  White  Collar  Crime  Task  Force   Any  arrangement  which  goes 
beyond  the  normal  relationship  between  local  and  federal  law  enforcement 
authorities  should  be  temporary  and  should  concentrate  on  training  and  technical 
assistance. 

D.  Law  Enforcement  Advisory  Board  Provisions  for  monitoring  the  implementation 
of  programs  and  plans  should  be  made  in  the  context  of  each  project.  We  see  no 
need  for  an  ongoing  Advisory  Board  with  broad-based  reporting  responsibility. 

E.  Improvement  of  the  Department  of  Public  Safety   Many  of  the  suggestions  by  the 
Department  of  Justice  for  improving  our  Department  of  Public  Safety  are  valid. 
Some  of  them  are  already  being  implemented. 

F.  Federal  Oversiight   We  agree  that  federal  oversight  of  federal  programs  in 
American  Samoa  can  be  improved. 

G.  Local  Legislation  The  suggestions  by  the  Department  of  Justice  for  strengthening 
our  local  criminal  statutes  are  generally  well-taken.   Our  Attorney  General  is 
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working  with  our  territorial  legislature  on  the  preparation  and  consideration  of  the 
suggested  legislation. 

H.     ASG-DOl  Joint  Workmg  Group  The  Joint  Working  Group  (JWG)  is  an  important 
step  towards  establishmg  internal  mechanisms  to  ensure  federal  responsibility  and  a 
cooperative  partnership  between  ASG  and  DOI.    However,  the  Senate  version  of 
the  FY96  Interior  Appropriation  would  eliminate  funding  for  the  JWG. 


8.      Q.     Do  you  believe  an  Attorney  General  of  American  Samoa  elected  by  popular 
vote  could  better  serve  the  interests  of  justice  in  American  Samoa?   Please 
explain  the  reasons  for  your  answer. 

A.     Popular  election  of  the  Attorney  General  could  make  the  office  more  political  and 
less  professioiuil.    It  could  also  impede  cooperation  between  the  Office  of  the 
Attorney  General  and  other  executive  departments  and  agencies,  which  is  necessary 
for  effective  investigation  and  prosecution. 


Q.    Do  you  believe  an  Attorney  General  appointed  by  the  Governor,  conTumed  by 
the  legislature,  to  serve  a  four  to  six  year  term  not  coinciding  with  that  of  the 
Governor,  and  removable  only  for  good  cause  by  the  legislature  would  better 
serve  the  interests  of  justice  than  the  current  procedure  for  choosing  an 
Attorney  General? 

A.     The  current  system  of  appointment  and  confirmation  of  our  Attorney  General  is 
working  well  and  should  not  be  changed.   The  separation  of  power  embodied  in 
our  Revised  Constitution  properly  treats  law  enforcement  as  an  executive  function, 
and  this  principle  should  not  be  violated  by  giving  the  Legislature  power  to  remove 
the  Attorney  General. 


10.  Q.  Do  you  believe  giving  the  Secretary  of  the  Interior  or  the  Attorney  General  of 
the  United  States  authority  to  appoint  a  federal  prosecutor  for  ad  hoc  service 
in  American  Samoa  would  serve  the  interests  of  Justice? 

A.     Proper  enforcement  of  federal  law  is  a  matter  for  the  Federal  Government  to 

determine.    Our  govenunent  will  cooperate  widi  federal  law  enforcement  officials 
in  the  normal  professional  manner. 
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11.  Q.  Assuming  there  are  individuals  residing  in  American  Samoa  who  owe  debts  to 
the  United  States  government,  are  there  any  grounds  as  a  matter  of  poUcy  on 
which  you  would  oppose  the  United  States  suing  those  individuals  in  the  High 
Court  of  American  Samoa  to  recover  the  unpaid  obligations? 

A.     We  would  not  oppose  the  collection  of  legitimate  federal  debts  from  residents  of 
American  Samoa  through  suits  in  the  High  Coun  of  American  Samoa.    In  fact,  our 
Attorney  General  has,  at  the  request  of  Federal  agencies,  collected  several  debts 
for  the  Federal  Government  in  the  High  Court  of  American  Samoa. 
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M.B.  HuuBE  of  iScprcscntatiuEB 

Committer  on  lACSOurtcs 
BUasliington.  Dt  20513 


CAfllOS  A   HOMlBOfiAH.  I 

HOSERT  A  ijSO(«*r>00 


September  13.  1995 


The  Honorable  Letuli  Toloa 
President  of  the  Senate 
Legislature  of  the  Amencan  Samoa 
Pago  Pago.  American  Samoa  96799 

Dear  Senator  Letuli: 

Attached  is  the  list  of  questions  which  1  indicated  would  be  forwarded  to  you  in  our 
Subcommittee  heanng  on  August  3,  1995  on  the  American  Samoa  White-CoUar  Crime 
Assessment  of  December  1994  (Redacted  Version). 

It  would  be  helpful  to  the  Subcommittee  lo  receive  responses  by  the  close  of  business  on 
September  29,  1995. 


Your  attention  to  this  request  is  appreciated. 


Sfiicerely,  ^ — , 

ELTOlTGArLEGLY  (/     I 

Chairman  ' 

Subcommittee  on  Native  Amencan 
&  Insular  Affairs 


Enclosure 
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Subcommittee  on  Native  American  and  Insular  Affairs 
Hearing  on  American  Samoa  White  Collar  Crime 
August  3,  1995 


QUESTIONS  FOR  THE  PRESIDENT  OF  THE  SENATE 

1.  The  establishment  by  local  American  Samoa  law  of  an  independently  audited,  semi- 
autonomous  agency  responsible  for  certain  public  utilities  and  infrastructure  has 
proven  to  provide  for  improved  standards  of  financial  accountability  and  managenal 
operations.    The  American  Samoa  Power  Authority  (ASPA)  has  also  demonstrated  the 
capability  of  American  Samoans  to  competently  and  effectively  manage  a  complex 
operation  and  meet  strict  audit  standards.    When  will  the  legislature  act  on  proposals 
to  establish  other  similar  authorities? 

2.  What  type  of  competitive  bidding  practices  do  you  believe  should  be  required  and 
enforced  under  local  law?   Consistent  with  the  federal  Code  of  Federal  Regulations? 
Would  the  adoption  of  CFR  bidding  standards  prevent  potential  conflicts  of  interest 
and  abuse? 

3.  In  view  of  what  was  presented  in  the  assessment,  should  the  Department  of  Interior  or 
the  Government  of  American  Samoa  set  the  priorities  for  capital  improvement 
projects? 

4.  How  should  federal  criminal  jurisdiction  be  established  for  American  Samoa? 

5.  The  assessment  indicates  the  lack  of  financial  controls  have  contributed  to  an 
environment  resulting  in  fraud  and  abuse  of  funds.    What  level  of  resources  will  the 
legislature  provide  the  necessary  resources  to  enable  the  government  of  American 
Samoa  to  meet  the  financial  accountability  necessary  to  comply  with  the  audit 
standards  of  the  federal  single  audit  act? 

6.  When  will  the  legislature  to  enact  a  general  fraud  statute  to  meet  the  concerns  raised 
in  the  assessment? 
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AMERICAN  SAMOA  GOVERNMENT 

OFFICE   OF   THE  PRESIDENT  OF  THE  SENATE 

LEGISLATURE  OF   AMERICAN  SAMOA 

LETULI    TOLOA  Tel    (684)  63^-4565 

President  633-5231 


December  27,  1995 


The  Honorable  Elton  Gallegly 
Chairman 

Subcoiranittee  on  Native  American 
&  Insular  Affairs 

Re:   Responses  to  Questions  on  White  Collar  Crime 

Dear  Chairman  Gallegly: 

I  ackJiowledge  receipt  of  your  letter  regarding  the 
referenced  material. 

The  following  are  my  anwers  to  the  questions  you  sent. 

1.  At  present  time  we  have  committees  from  the 
House  and  Senate  on  fact-finding  tours  in 
Hawaii  and  California.   The  objective  of  the 
tours  is  to  obtain  facts  to  enlighten  the 
Legislature  on  the  pros  and  cons  for  the  es- 
tablishment of  a  Hospital  Authority  to  operate 
the  LBJ  Medical  Center.   After  the  proposal  for 
a  Hospital  Authority  is  disposed  of,  we  might 
revive  the  proposal  for  a  Port  Authority  to 
manage  and  operate  the  port  and  the  airport. 

2.  (a)   Competitive  bidding  should  be  in 

accordance  with  the  requirements  of  the 
local  procurement  state  and  regulations. 

(b)  Yes.   The  local  laws  should  be  patterned 
after  the  Code  of  Federal  Regulations. 

(c)  Yes,   CFR  bidding  standards  are  the 
results  of  the  vast  experience  of  the 
federal  government  in  the  problems  of 
conflict  of  interest  and  abuse. 


p.  O   Box  485.  Legislature  of  Amnrican  Samoa,  Pago  Paflo,  American  Samoa 
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December  27,  1995 
The  Honorable  Elton  Gallegly 
Chairman,  Subcommittee  on  Native 
American  and  Insular  Affairs 


3.  I  believe  the  American  Samoa  Government  is  in 
a  better  position  to  evaluate  and  set  the 
priorities  for  capital  improvement. 

4.  By  including  American  Samoa  in  the  jurisdiction 
of  the  federal  district  court  in  Hawaii. 

5.  The  Legislature  will  provide  the  highest  level 

of  resources  upon  receiving  facts  that  will  support 
the  need. 

6.  Hopefully,  the  next  session  of  the  Legislature. 

I  hope  my  answers  to  the  committee's  questions  will  be 
helpful  in  preparing  your  assessment. 

On  behalf  of  the  Senate  and  the  people  of  American  Samoa, 
I  thank  you  for  your  interest  in  our  welfare. 


STULr  TOLOA 
President  of  the  Senate 
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TALAVOU  3  ALE 
SPEAKER' 


LEGISLATURE  OF  AMERICAN  SAMOA 

HOUSE  OF  REPRESENTATIVES 

OFFICE  OF  THE  SPEAKER 


December  28,  199  5 


The  Honorable  Elton  Gallegly 
Chairman,  Subcommittee  on  Native 
American  and  Insular  Affairs 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Attached  herewith  are  responses  to  questions  related  to 
Subcommittee  hearing  on  August  03,  1995  on  the  American  Samoa 
White-Collar  Crime  Assessment  of  December  1994. 

I  would  like  to  apologize  for  the  late  submission  of  answers 
and  hope  this  would  help  the  committee.   Please  advise  if  any 
other  information  needed. 

Soifua, 


(SXVALI  TALAVOU  ALE 
Speaker  of  the  House 
of  Representatives 


STA/ ]ml 
end/ 
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LEGISLATLi-iF  OF  AMERICAN  SAMOA 
HOLiSt  OF  RtPMrrStNTATlVES 


Subcominittee    on    Native    American    and    Insular   Affairs 

Hearing   on    American    Samoa    White    Collar   Crime 

AiKTust    3,     199  5 


ANSWERS  TO  OUESTIONS 
FOR  THE  SPEAKER  OF  THE  HOUSE 


Question  No .  1 . 

The  establishment  by  local  American  Samoa  law  of  an  independently 
audited,  semiautonoraous  agency  responsible  for  certain  public  utilitio;-- 
and  infrastructure  has  proven  to  provide  for  improved  standards  of 
financial  accountability  and  managerial  operations.   The  American  Samor; 
Power  Authority  (ASPA)  has  also  demonstrated  the  capability  of  Americar. 
Samoans  to  competently  and  effectively  manage  a  complex  operation  and 
meet  strict  audit  standards.   When  will  the  legislature  act  on  proposal j 
to  establish  other  similar  authorities? 

Response : 

I  am  happy  to  report  that  the  people  of  the  Territory  of  American  Samoa 
are  proud  of  the  performance  record  of  the  American  Samoa  Power  Authority 
in  the  past  several  years,  especially  the  authority's  committment  to 
maintaining  a  financial  operation  consistent  with  the  Territorial 
guidelines  issued  by  the  federal  offices  of  Management  and  Budget  and 
the  Territorial  and  International  .Affairs  of  the  Interior  department. 
Your  Committee  properly  pointed  out  that  Power  Authority  has  clearly 
demonstrated  its  superlative  skills  in  all  areas  of  complex  construction. 
We  are  witnessing  a  steady  progress  of  the  work  delegated  to  the 
Authority  pertaining  to  the  improvement  of  our  infrastructure.   This 
bright  picture  represents  on  one  side  the  competency  of  ASPA's  management 
and  workers. 


The  other  side  of  the  picture  is  not  so  bright.   It  portrays  the 
government's  concern  over  the  costs  involved  in  operating  the  Power 
.Authority.   For  the  current  fiscal  year,  ASPA  will  operate  in  a  budget 
that  exceeds  S20  million,  which  is  13%  of  the  government's  total  budget. 
So  while  professional  bookkeepers  and  expert  engineers  produced 
commendable  results  the  Territory  plainly  cannot  afford  another  authority 
that  requires  this  much  money  to  operate. 
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r.petitive  bidding  practices  do  you  believe  should  be 
forced  under  local  law?   Consistent  with  the  federal 
Regulations?   '.■."ould  the  adoption  of  CFR  bidding 
■.z   cctential  conflicts  of  interest  and  abuse? 


/3-ensicly,  z'r.e   Assessr.ent  presented  to  your  Subcommittee  did  not 
..'.elude  activi-ies  of  the  Anerican  Samoa  Government's  operation  in 
:r.t  las^  eighteen  ncnths.   To  update  the  Committee's  information, 
:r.ere  is  no  indication  that  the  system  followed  by  the  territorial 
fO\"-.-r;..-'^.-.t.  -n  c-rocurmg  lus  supplies  and  services  need  significant 
rr.anges  as  suggested.   In  fact,  our  procurement  rules  basically 
■.irrcred  those  of  the  federal  government's.   Competitive  offers  are 
"O'juired  m  cases  of  procurement  by  formal  advertising  and  proposals 
.n  cases  of  procurement  by  negotiations.   The  Chief  Procurement 
/fficer  IS  responsible  to  reach  as  much  qualified  sources  as  possible 
.■.'.en  advertising.   He  is  required  to  ensure  free  and  open  competition 
iS  IS  consistent  with  the  procurement  of  types  of  supplies  and  services 
.ecessary  to  .T.eet  the  requirements  of  the  agency  concerned. 

^.cip- ions  allov;ed  m  cases  of  public  exigency  and  purchases  in  amount;- 
."-:i3  thar.  310,000  are  also  basically  identical  to  federal  exemptions 


:ancard£  established  in  the  CFR  for  the  federal  government 
a.'.d  contractors  were  adopted  by  the  territorial  government. 


efore  my  position  that  the  American  Samoa  Government 
.t  rules  are  adequate  for  our  situation.   The  human  weaknesso: 
.flict  of  interest",  "abuse",  and  other  unethical  arrangement: 

m  discrepancies  noted  in  the  Assessment  were  not  unique  to 
larioa .   If  unethical  conduct  of  personnel  involved  is  not 
nev/  systems  cannot  provide  the  solution. 


viov;  of  v/hat  was  pres'-.-nted  in  the  assessment,  should  the  Department 
Interior  or  th"-;  Governrrint  of  American  Samoa  set  the  priorities 
capital  improve.T^e.nt  projects? 


•  oerning  Capital  Improv^.-nent  Projects,  proximity  is  a  major 
.:;ideration .   And  sine-  th'j  government  of  American  Samoa  is  situato< 
a  better  observation  point  than  Interior  ASG  should  set  priorities 
■  iio  car^ital  improvement. 
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As  a  review  the  records  of  C.I.P.'s  approved  and  funded  in  the  recent 
past  it  manifested  Interior's  preferential  to  projects  initiated  by 
the  American  Samoa  Power  Authority.   According  to  our  information, 
Interior's  partiality  toward  ASPA  is  due  to  the  Authority's  good 
record  on  financial  accountability  and  proven  management  skills. 
The  mark  is  badly  missed.   Prioritizing  of  capital  improvement  pro^iects 
is  based  solely  on  need.   Keeping  good  financial  records  is  purely 
clerical.   Let  me  remind  the  Committee  that  the  American  Samoa 
Government  has  employed  a  highly  qualified  and  reputable  auditor  from 
San  Francisco. 

Question  No.  4. 

How  should  federal  criminal  jurisdiction  be  established  for  American 
Samoa? 

Response : 

The  question  on  federal  criminal  jurisdiction  will  be  referred  to  the 
Judiciary  Branch  here  in  American  Samoa.   The  position  of  the  judiciary 
is  paramount  in  this  regard. 

Question  No.  5. 

The  assessment  indicates  the  lack  of  financial  controls  have  contributed 
to  an  environment  resulting  in  fraud  and  abuse  of  funds.   What  level 
of  resources  will  the  legislature  provide  the  necessary  resources  to 
enable  the  government  of  American  Samoa  to  meet  the  financial  account- 
ability necessary  to  comply  with  the  audit  standards  of  the  federal 
single  audit  act? 

Response; 

Much  blame  for  the  financial  problems  of  American  Samoa  has  been  placed 

on  poor  accountability.   Although  this  may  be  generally  true,  I  wish 

to  refer  your  Committee's  review  to  some  of  the  factors  that  contributed 
to  the  assessors'  conclusion. 

A.   It  is  crucial  to  understand  that  Federal  Emergency 
Management  Agency  (FEMA)  funds  approved  to  aid  the 
Territory  in  the  3  hurricanes  that  devastated  American 
Samoa  within  the  last  decade  (Tusi  -  1987,  Ofa  -  1990 , 
Val  -  1992)  were  deposited  into  the  government  general 
fund  and  commingled  with  local  operations  funds.   And 
when  FEMA  asked  for  financial  reports  at  the  completion 
of  hurricane  recovery  operations,  ASG  agencies  designated 
to  account  for  FEMA  funds  were  unable  to  provide  the 
financial  reports.   The  American  Samoa  Government 
expended  commingled  funds  indiscriminately  and  the 
financial  managers  could  not  produce  expense  records 
identifying  FEMA  funds  used  on  disaster  related 
expenditures. 
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B.   Simultaneously,  the  American  Samoa  government's 
financial  managers  had  overestimated  government 
revenue.   (A  problem  unrelated  to  accountability 
but  ties  in  with  the  overall  picture) .   It  is 
believed  the  government  then  used  disaster  funds 
to  meet  its  operation  costs.   In  addition,  the 
government's  financial  management  system  failed  to 
properly  keep  accounting  records  and  produce 
reliable  financial  reports.   Further,  the  key 
position  of  government  comptroller  remained  vacant 
for  a  number  of  years  during  this  period.   One  of 
the  results  was  the  government  treasury's  inability 
to  assemble  the  necessary  information  for  the 
Comprehensive  Annual  Financial  Report  for  fiscal 
year  1992.   The  FY  1992  CAFR  (without  the  auditor's 
certification)  was  finally  published  in  1995. 

Question  No.  6 . 

When  will  the  legislature  to  enact  a  general  fraud  statute  to  meet 
the  concerns  raised  in  the  assessment? 

Response : 

The  Legislature's  legal  staff  and  the  Attorney  General's  legal  staff 
have  been  instructed  to  research  and  draft  a  fraud  statute  suitable 


for  our  jurisdiction. 
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A.  P.  LUTALI 
Gofernar 


TAUESE  P.  SUNIA 
I  J.  Gorernor 


OFFICE  OF  THE  TERRITORIAL  AUDITOR 

American  Samoa  Government 

Pago  Pago,  American  Samoa  96799 


H.  Wendell  Harwell.  CPA. 

Temtonal  \uJitiir 


Telephone:  (634)633-5191 
Facsmile:  (684)633- 1039 


September  11.  1995 

Honorable  Eni  F.  A.  Faleomavaega 
Congress  of  the  United  States 
House  of  Representatives 
Washington.  D.C.  20515-5201 

Dear  Representative  Faleomavaega: 

The  following  is  in  answer  to  the  questions  posed  to  me  in  your  letter  of  August  18,  1995: 


1.  Question:         Are  there  any  impediments  to  you  performing  your  audit  functions  in  an 

independent  manner?  If  so,  please  state  the  impediments  and  an> 
recommendations  you  have  to  remove  or  reduce  those  impediments? 

Answer:  There  are  no  impediments  to  me  in  performing  audit  fimctions  relating  to  the 

executive  branch  of  the  American  Samoa  Government  (ASG).  This  office 
does  not  have  the  legal  authority  to  audit  the  Legislative  or  Judicial  branches 
of  the  ASG,  as  1  believe  you  are  aware. 


Question:  Is  there  authorized  and  appropnated  sufficient  fiinding  to  fiilly  perform  \our 

audit  functions? 

Answer:  While  additional  funding  (and  additional  staff)  would  certainly  increase  the 

audit  coverage  by  this  office,  I  believe  the  present  (and  proposed  future! 
funding  of  this  office  to  be  reasonable  in  view  of  the  size  of  the  ASG. 


Question:  Please  provide  an  organizational  structure  of  your  office  and  explain  the 

sources  and  amounts  of  fiinding  for  the  Territorial  Audit  Office  for  fiscal  \ear 
1995. 
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Answer:  An  organization  chan  of  the  Territorial  Audit  Office  (TAO)  is  attached.  An 

offer  has  been  made  to  an  applicant  for  the  position  of  audit  manager.  The 
vacant  position  for  Technical  Assistant  will  be  filled  subsequent  to  the 
employment  of  an  audit  manager. 

Funding  for  the  TAO  was  provided  as  follows  for  fiscal  year  1995: 

Local  ASG  funds  $249,500 

Grant  from  the  DOl  46.500 

S296.000 


Question:  Given  the  stalTmg  you  expect  when  current  recruiting  is  completed,  on 

average,  how  often  will  each  agency  in  the  executive  branch  of  the  .\merican 
Samoa  Government  be  audited? 

.•\nswcr:  Deloitte  &  Touche  are  the  ASG's  external  certified  public  accountants,  and 

that  firm  audits  not  only  the  fmancial  statements  of  the  ASG,  but  also 
conducts  a  Single  Audit.  A  Single  Audit  includes  independent  auditors' 
reports  on  the  following: 

Internal  Control  Structure 

Compliance  with  Laws  and  Regulations  Related  to  the  Audit  of 

General  Purpose  Financial  Statements 
Internal  Control  Structure  Used  in  Administering  Federal  Financial 

Assistance  Programs 
Schedule  of  Federal  Financial  Assistance 
Compliance   \vith  General   Requirements  Applicable  to   Federal 

Financial  Assistance  Programs 
Compliance  with  Specific  Requirements  Applicable  to  Major  Federal 

Financial  Assistance  Programs 
Compliance  with  Specific  Requirements  Applicable  to  Nonmajor 

Federal  Financial  Assistance  Programs 

A  Single  .Audit  is  designed  to.  among  other  things,  preclude  the  necessity  of 
a  government  to  provide  a  separate  audit  on  each  fmancial  assistance 
program.    Consequently,  this  office  believes  it  a  waste  of  scarce  financial 
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Answer  resources  to  duplicate  the  work  of  the  external  auditors.      Ourmain  focus  is 

(Continued)  on  (a)  the  strengthening  of  internal  financial  controls  and  systems,  and  (b) 
cost  saving  measures  attnbutable  to  the  introduction  of  good  business 
practices  and/or  the  reduction  of  fraud,  waste  and  abuse. 

For  example,  we  have  conducted  limited  scope  audits  of  the  Off-Island 
Medical  Referral  Program  of  the  LBJ  Tropical  Medical  Center  and  of  the 
Procurement,  Conu-ol  ar.d  Use  of  Government  Vehicles.  The  implementation 
of  the  recommendations  made  in  only  these  two  audits  will  results  in  savings 
of  hundreds  of  thousands  of  dollars  each  year.  We  are  conducting,  at  the 
present  time,  audits  of  the  procurement  system  of  the  ASG  and  its 
components.  We  believe  these  audits  will  also  result  in  substantial  savings 
to  the  ASG.  Additionally,  we  have  just  completed  audits  (now  released  in 
draft  tbrm  for  response  by  the  auditee)  of  several  federal  grants  that  have 
already  resulted  in  criminal  prosecution  of  one  individual. 

Therefore,  this  office  has  no  expectation  of  auditing  each  agency  in  the 
E.xecutive  Branch  of  the  ASG  each  year.  Instead,  we  prioritize  our  audits  b\' 
asking  the  question  "Which  department,  agency,  program  or  activity  has  the 
most  potential  for  the  strengthening  of  internal  financial  controls  or  the 
reduction  of  fraud,  waste  and/or  abuse?" 


Question:         Are  there  any  agencies  within  the  executive  branch  of  the  American  Samoa 
Government  not  included  in  your  audit  plan? 

Answer:  As  discussed  in  the  answer  to  Question  4  (above),    the  ASG's  external 

auditors,  Deloine  &  Touche,  are  responsible  for  financial  audits  of  all  agencies 
and  grants.  The  focus  of  the  Territorial  Audit  OflBce  is  primarily  to  strengthen 
financial  internal  controls  and  to  reduce  fraud,  waste  and  abuse. 


For  example,  this  office  is,  among  other  things,  currently  engaged  in 
conducting  an  audit  of  the  procurement  system  of  the  ASG  and  of  its 
components,  govermnent  wide.  The  scope  of  our  audit  work  on  the 
procurement  system  is  much  more  comprehensive  than  that  performed  by  the 
external  auditors.  Since  the  external  auditors'  role  is  to  report  on  the  fair 
presentation  of  the  financial  statements  taken  as  a  whole,  and  to  perform  fairly 
specific  audit  steps  regarding  federal  funds,  the  scope  of  their  examination 
is  directed  specifically  to  that  end.  Any  recommendations  as  to  internal 
financial  controls  are  a  by-product  of  the  Single  Audit.    Conversely,  our 
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Answer  role  is  to  examine  financial  controls  (along  with  compliance  therewith)  and 

(Contmued)     systems   in  much  greater  detail   in  order  to,   specifically,  recommend 
improvements  to  financial  controls  and  to  reduce  fraud,  waste  and  abuse. 

Our  audit  plan  includes  departments,  agencies,  programs  and  activities  that 
we  believe  require  the  greatest  improvements  in  financial  internal  controls 
and'or  will  result  in  the  greatest  reward  from  the  reduction  of  fraud,  waste  and 
abuse. 


Question:         In  your  opinion,  does  the  Territorial  Auditor  have  the  authority  to  audit  the 
Amencan  Samoa  Power  Authority  and  the  Hospital  Authority? 

.Answer:  Yes.    Tlie  Temtonal  .Auditor  believes  he  has  the  authority  to  audit  any 

department,  agency  or  component  of  the  .American  Samoa  Government, 
including  the  American  Samoa  Power  Authority  and  the  Hospital  Authority. 
In  fact,  the  Temtonal  .Audit  Office  has  already  reported  on  the  Off-Island 
Medical  Rel'erral  Program  within  the  last  year. 


Question:  Do  you  believe  greater  independence  should  be  given  to  the  Territorial 
Auditor  of  American  Samoa?  If  so.  do  you  have  any  recommendations  on 
how  best  to  do  this. 

Ansuer:  Tlie  Temtonal  .Auditor  believes  that  he  is  completely  independent  at  the 

present  time.  Tlie  Temtorial  Auditor  was  appointed  by  the  Governor,  and 
confirmed  by  both  houses  of  the  legislature.  While  the  Territorial  Auditor 
has  a  responsibility  to  send  issued  reports  to  the  Governor,  the  President  of 
the  Senate  and  the  Speai^er  of  the  House,  the  selection  and  scope  of  audits 
is  at  the  sole  discretion  of  the  Territonal  Auditor.  The  Territorial  Auditor,  by 
statute,  caiuioi  sulTcr  a  reduction  of  salary  and  cannot  be  removed  without  a 
two-thirds  vote  of  both  houses.  Additionally,  the  present  Territorial  Auditor 
has  included  in  his  contract  with  the  ASG  a  covenant  that  he  may  resign  with 
a  substantial  financial  penalty  to  the  American  Samoa  Government  if  the 
budget  or  staff  of  the  Territorial  Audit  Office  is  reduced  (other  than  by  a 
proponional  reduction  as  a  part  of  a  general  reduction  in  government 
operations)  to  an  extent  which  materially  and  adversely  affects  the  ability  of 
the  Temtonal  Auditor  to  perform  liis  duties.  The  Territorial  Auditor  would 
not  have  accepted  the  position  without  the  ability  to  be  and  to  remain  to  be 
independent. 
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Question:  If  during  the  course  of  an  audit  possible  criminal  activity  is  discovered,  how 
are  referrals  made  to  the  Attorney  General  or  the  Commissioner  of  Public 
Safety? 

Answer:  If    possible  criminal  activity  is  discovered  during  an  audit,  a  Special 

Confidential  Report  is  prepared  detailing  the  suspected  irregularities, 
and  providing  supporting  documentation.  Such  Special  Confidential  Reports 
are.  by  statute.  gi\  en  only  to  the  .Xttomey  General.  The  present  Territorial 
Auditor  personally  re%iews  each  Special  Confidential  Report  with  the 
Attorney  General  and/or  an  Assistant  Attorney  General  at  the  time  of  issuance. 
These  reports  are  treated  as  confidential  and  privileged  client/attorney 
communications. 


Question: 


Have  any  criminal  referrals  been  made  since  you  have  become  Terrilonal 
Auditor?  If  so,  what  has  been  the  result  of  these  referrals? 


Answer:  Prior  to  the  Territonai  Auditor's  verbal  testimony  to  the  Sub-Committee  on 

August  3,  1995.  the  present  Territorial  Auditor  had  issued  six  Confidential 
Special  Reports  to  the  .'\ttomey  General  requesting  investigation  of  possible 
criminal  activity. 

Three  of  those  referrals  have  already  been  prosecuted,  one  has  been 
administratively  settled,  and  one  is  still  under  investigation.  One  referral 
was  not  prosecuted  due  to  the  difficulty  of  proving  the  allegations;  the  internal 
controls  of  the  particular  agency  audited  were  so  lax  as  to  preclude 
detemiination  as  to  who  specifically  had  access  to  certain  stolen  cash  (those 
controls  have  now  been  strengthened). 

Subsequent  to  the  Territorial  Auditor's  verbal  testimony  to  the  Sub- 
Committee  on  August  3,  1995,  four  additional  Confidential  Special  Repons 
have  been  issued  to  the  .'\ttomey  General  requesting  investigation  of  possible 
criminal  activity. 


We  believe  our  working  relationship  with  the  Attorney  General  and  his  Office 
to  be  excellent. 
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10.  Question;  Is  there  in  existence  a  system  or  procedure  to  track  audit  recommendations 
once  they  have  been  made?  If  so,  please  describe  the  system  or  procedure. 
Who  determmes  when  an  audit  recommendation  has  been  complied  with? 

Answer:  TTie  Temtonal  Audit  OtTicc  maintains  a  system  of  tracking  Territorial  Audit 

Office  recommendations  on  computer.  The  Territorial  Auditor  has  the  sole 
authontN'  to  determme  successful  implementation  of  and  compliance  with 
audit  recommendations. 

If  Nou  have  additional  questions,  please  do  not  hesitate  to  call  or  write. 

Yours  verv  trulv. 


R.  Wendell  Hanvell.  CPA,  CFE 

Temtonal  .Auditor 
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